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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff7Appellant, 
v. 
RYAN WAYNE JOHNSON, 
Defendant/Appellee. 
Case No. 20040522-CA 
BRIEF OF APPELLANT 
JURISDICTIONAL STATEMENT 
The State of Utah appeals from an interlocutory order, dated June 3, 2004, granting 
defendant's motion to reduce from aggravated robbery, a first degree felony in violation 
of Utah Code Ann. § 76-6-301 (West 2004), to robbery, a second degree felony. This 
Court has jurisdiction under Utah Code Ann. § 78-2a-3(2)(d) (West 2004). 
ISSUE PRESENTED ON APPEAL AND STANDARDS OF REVIEW 
Issue: Did the district court err in granting defendant's motion to reduce 
aggravated robbery charges to simple robbery after determining that a robber's use of his 
fingers to simulate a gun in his coat pocket was not a "representation" of a "dangerous 
weapon" made in the course of a robbery? 
Standard of Review: A trial court's interpretation of a statute is reviewed for 
correctness. State v. Schofield, 2002 UT 132, f 6, 63 P.3d 667. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Statutes relevant to this appeal and attached as Addendum A are: 
Utah Code Ann. § 76-1-601 (West 2004) 
Utah Code Ann. § 76-6-302 (West 2004) 
STATEMENT OF THE CASE 
On January 9, 2004, defendant was charged with four counts of aggravated 
robbery, a first degree felony, in violation of Utah Code Ann. § 76-6-302 (West 2004). In 
a separate information filed the same day, defendant was charged with two additional 
counts of aggravated robbery. Following a preliminary hearing on February 10, 2004, 
defendant was bound over for trial on all six counts. 
Defendant filed two motions—one to quash the bindover and another to reduce the 
charges from aggravated robbery to robbery. The trial court held a hearing on May 19, 
2004, and later granted the motion to reduce the charges in a memorandum decision. 
On July 11, 2004, the trial court stayed further proceedings in both cases. 
On June 22, 2004, the State filed a petition for review of the trial court's order in 
the Utah Supreme Court. On June 28, 2004, the Supreme Court referred the petition to 
this Court for disposition. On July 28, 2004, this Court granted the State's petition. 
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STATEMENT OF FACTS 
Defendant was charged with a total of six counts of aggravated robbery in two 
separate criminal informations alleging crimes that occurred in December 2003 and 
January 2004. 
The December Robberies (case no. 041900176) 
Count I: On December 21, 2003, defendant allegedly approached Lisa Qvard, 
store manager of a gas station , with a T-shirt wrapped around his face and his hand in his 
right jacket pocket. Preliminary Hearing Transcript ("PHT"), attached as Addendum B, 
at 11. "Put the money in the bag," he said as he pointed at her with an object in his 
pocket. Id. He did not claim to have a gun, but Ms. Ovard interpreted the gesture to 
mean that he did have a weapon. "I thought it was a gun," Ms. Ovard said. Id. She was 
afraid for her life. Id. 
Count II: On December 22, 2003, defendant allegedly approached Cynthia West, 
cashier at another gas station, with a scarf over his face. He handed Ms. West a baggy 
and stated: "Fill it." "I [saw] that he had his right hand in his pocket and it looked like he 
had a gun in his hand," Ms. West recalled. "And I wasn't going to argue with him, so I 
opened up the till and gave him all the cash." PHT at 18. 
Count III: On December 23, 2003, defendant allegedly approached Jennifer 
Forsgren, a gas station cashier, with his face covered by a scarf or a towel. PHT at 27-28. 
He placed a plastic bag on the counter and stated, "Put the money in the bag." Id. At 29. 
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Defendant had his hand in his pocket and "I assumed he had a gun," Ms. Forsgren 
testified. For that reason, she gave him the money from the register. Id. 
Count IV: On December 24, 2003, defendant allegedly approached Alan 
Cantonwine, a clerk at a gas station, with a scarf over his face and a hand in his pocket. 
PHT at 36. In describing the bulge in the robber's pocket, Mr. Cantonwine testified: "It 
could have been a candy car, a finger, a gun. I didn't know, so I just did what he said. If 
it was a gun, I didn't want him to shoot me." PHT at 37-38. 
The January Robberies (case no. 041900182) 
Count I: On January 6, 2004, defendant allegedly approached Julie Valdez, a 
worker at a refrigeration parts and service store, pointed at her with an object concealed 
in the pocket of his jacket and demanded money. PHT at 62-63. Ms. Valdez stated: "I 
thought, [']He's either pretending to have like he's got a gun or he's got one there.['] I 
kind of didn't think he did because the bulge wasn't big enough." Id. at 66. She testified 
that she told the robber she had no money and he left. Id. at 62. 
Count II: On January 6, 2004, defendant allegedly approached Esther Cho, owner 
of a grocery store, pointed at her with an object concealed in his right pocket and 
demanded money. PHT at 70. "I didn't know what it was [in his pocket] but it scared 
me," she said. She gave the robber two 10-dollar bills and he fled. Id. at 71. 
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SUMMARY OF ARGUMENT 
The trial court's erroneous interpretation of Utah statutes defining aggravated 
robbery should be reversed. First, the trial court's interpretation is contrary to the plain 
meaning of Utah statutes defining aggravated robbery and what constitutes the use of a 
"dangerous weapon" in the course of a robbery. Second, the trial court misread the Utah 
Court of Appeals' decision in State v. Candelario, 909 P.2d 277 (Utah App. 1995), as 
requiring that, in the absence of a weapon or a facsimile of a weapon, the robber must 
verbally claim to possess a weapon. Finally, the trial court's interpretation contradicts the 
caselaw from numerous other jurisdictions which, in interpreting language similar to that 
of Utah's statutes, held that a robber may communicate non-verbally that he or she is in 
possession of a weapon, thus meeting the dangerous weapon element of aggravated or 
armed robbery. 
ARGUMENT 
THE TRIAL COURT ERRED IN REDUCING AGGRAVATED ROBBERY 
CHARGES BECAUSE DEFENDANT'S USE OF A FINGER OR OTHER OBJECT 
IN HIS POCKET IN THE COURSE OF A ROBBERY CAUSED THE VICTIMS 
TO REASONABLY BELIEVE HE WAS IN CONTROL OF A GUN. 
A. Under the Plain Meaning of the Statute, Defendant's Use 
of his Finger or Some Other Object to Simulate a Gun 
Was a Representation to His Victims that He Possessed a 
"Dangerous Weapon." 
The trial court held that defendant cannot be charged with aggravated robbery 
because "there were no verbal statements accompanied by any physical action similar to 
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the 'representation5 found in State v. Candelario, 909 P.2d 277 (Utah App. 1995)." 
Findings of Fact and Conclusions of Law, dated June 3, 2004 ("Findings and 
Conclusions"), attached as Addendum C, at 5-6. The trial court misconstrues the plain 
meaning of the statute, which unambiguously defines aggravated robbery to include the 
representation to the victim verbally or in any other manner that [the defendant] is in 
control o f a "dangerous weapon." Utah Code Ann. § 76-6-601(5) (emphasis added). 
In construing a statute, this Court must attempt to "'ascertain and effectuate the 
Legislature's intent.'" State v. Hunt, 906 R.2d 311,312 (Utah 1995) (citation omitted). 
The Legislature's intent and purpose is most often evident from the plain language of the 
statute. Id, If possible, the statutory language should be given a literal meaning. State v. 
Ewell, 886P.2d 1260, 1363 (Utah App. 1993). Where plain language of statute is clear, 
there is no need to look further. Lovendahl v. Jordan School District, 2002 UT 130, \ 58, 
63 P.3d 705 (Durrant, J., concurring and dissenting with two justices concurring); see 
also Okeefe v. Utah State Retirement Board, 956 R.2d 279, 281 (Utah 1998) (the term 
"overtime" is clear and unambiguous and the court has "no need to resort to other 
methods of construction"); Visitor Auth. Info. Cntr. v. Customer Service Division, 930 
P.2d 1196, 1198 (Utah 1997) ("Unless the statute on its face is unclear or ambiguous, we 
find no need to delve into the uncertain facts of legislative history"); Salt Lake Child & 
Family Therapy Clinic, Inc. v. Frederick, 890 P.2d 1017, 1020 (Utah 1995) ("When 
language is clear and unambiguous, it must be held to mean what it expresses, and no 
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room is left for construction"). A reviewing court should not add or subtract statutory 
terms. Reinkrautv. Shalala, 854 F. Supp. 838, 841 (D. Utah 1994). "Under the plain 
meaning rule, we seek the meaning of the statute from its very language, and if it is 
straightforward, we simply enforce it according to its terms. Its words then bear 'their 
ordinary meaning and the statute is not to be read so as to add or subtract from [that] 
which is stated. . .'" Gardener c. Chrysler Corp., 89 F.3d 729, 736 (10th Cir. 1996) 
(citation omitted). 
Under the plain meaning of Utah statutes, a robber's non-verbal representation that 
he or she is in possession of a dangerous weapon constitutes aggravated robbery. Under 
Utah law, 
[a] person commits aggravated robbery if in course of 
committing robbery, he: 
(a) uses or threatens to use a dangerous weapon 
as defined in Section 76-1-601; 
(b) causes serious bodily injury upon another; or 
(c) takes or attempts to take an operable motor 
vehicle. 
Utah Code Ann § 76-6-302 (emphasis added). "Dangerous weapon" means: 
(a) any item capable of causing death or serious bodily injury; or 
(b) & facsimile or representation of the item; and: 
(i) the actor's use or apparent intended use of 
the item leads the victim to reasonably believe 
the item is likely to cause death or serious 
bodily injury, or 
(ii) the actor represents to the victim verbally or 
in any other manner that he is in control of such 
an item. 
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Utah Code Ann. § 76-6-601(5) (West 2004) (emphasis added). 
Here, defendant "use[d] or threatened] to use a dangerous weapon" in the course 
of committing a robbery. Utah Code Ann. § 7 6-6-302. By pointing toward the victims 
with an object concealed in his coat pocket, defendant represented non-verbally that he 
was in control of an "item capable of causing death or serious bodily injury." Utah Code 
Ann. § 76-6-601( 5)(b)(ii). Additionally, defendant's "use or apparent intended use of 
the item [led] the victimfs] to reasonably believe the item [was] likely to cause death or 
serious bodily injury;..." Utah Code Ann. § 76-6-601 (5 )(b)(I). Accordingly, the trial 
court erred in reducing the aggravated robbery charges to simple robbery. 
B, The Trial Court Misreads the Court of Appeals' Decision 
in State v. Candelario to Require a Verbal Representation 
that a Robber is in Control of a Dangerous Weapon 
Before He or She May be Charged with Aggravated 
Robbery. 
During the hearing on the motion to reduce charges, the trial court stated: "It 
seems like all the case law where they found aggravated robbery, since changing the la\V, 
has required some kind of verbal representation." May 19 Hearing, attached as 
Addendum D, at 13-14. The trial court is incorrect. Utah case law actually defines 
aggravated robbery to include both a verbal and non-verbal representation of a dangerous 
weapon. 
The trial court's artificial and unnecessarily narrow definition of the term 
"representation" results from a misreading of the Utah Court of Appeals' decision in 
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Candelario. There, this Court upheld the aggravated robbery conviction of a defendant 
who told the victim he had a gun, although he did not display a weapon or anything that 
appeared to be a weapon. Candelario, 909 P.2d at 277. In this case, the trial court reads 
Candelario as limiting the term "representation" to verbal representation. Findings and 
Conclusions at 5. Neither Candelario nor the relevant statutes compel such a reading. 
In Candelario, the Court of Appeals determined that "facsimile" is defined as "an 
exact and detailed copy" while "representation" 
is an expansive term, and, while it can mean "a likeness, 
picture, model, or other reproduction," it can also refer to "a 
statement or account especially] made to convey. . .[an] 
impression of something with the intention of influencing . . . 
action." 
Candelario, 909 R.2d at 278 (citing Webster's Third New Int'l Dictionary 813, 1926 
(1986)) (emphasis added). This holding clearly states that "representation" has a variety 
of meanings which includes not only verbal representation, but also "a likeness, picture, 
model, or other reproduction." Id. Thus, under the correct interpretation and application 
of Utah law, defendant's use of his finger or other artifice during the course of the 
robbery was a representation of a firearm in the sense that it was, at minimum, a 
"likeness, model or other reproduction" of a gun. 
The trial court's misunderstanding of Candelario may stem from the appellate 
court's statement that "representation," as used in the statute, "clearly means a statement 
conveying an impression for the purpose of influencing action." Id. at 278. Taken in 
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isolation, this language might be interpreted to limit "representation" to verbal 
representation. However, placed in context the court's statement is simply addressing the 
particular facts of the case before it. Nowhere does Candelario state that a verbal 
representation is the only way to communicate the threatened use of a gun. Indeed, the 
Candelario panel explicitly points out that "such a statement can be either in the form of a 
verbal assertion or nonverbal action." Id at n.2. Thus, to the extent the trial court reads 
Candelario or Utah Code Ann. § 76-6-601(5) to limit the term "representation" to a 
verbal representation, the trial court is in error. 
C. The Trial Court's Ruling Is Contrary to the Decisions of 
the Majority of Other Jurisdictions Interpreting Statutes 
with Similar Language. 
Consistent with Utah law, the vast majority of jurisdictions have held that non -
verbal conduct reasonably implying that a robber possesses a gun is sufficient to 
constitute armed robbery. See, e.g., Lynn Considine Cobb, Annotation, Robbery by 
Means of Toy or Simulated Gun or Pistol, 81 A.L.R.3d 1006. For example, in Faulkner 
v. State, 581 S.E.2d 365 (Ga. App. 2003), the defendant entered a tanning salon with a 
white sock covering his hand. As he approached the cash register, an employee saw that 
the sock concealed something shaped like a gun. Defendant pressed the sock into the 
employee's back and told her to open the register. The employee testified that something 
in the sock "felt like . . .a gun," that she believed it was a gun and that she was afraid. Id. 
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at 366-67. Defendant was convicted of armed robbery—the taking of property of another 
from the person or the immediate presence of another "by use of an offensive weapon, or 
any replica, article, or device having the appearance of such weapon." Id at 367. The 
defendant claimed the evidence was insufficient to sustain a conviction for armed robbery 
because there was no evidence of a weapon and no evidence that the victim's 
apprehension was reasonable. Id. The appellate court disagreed, noting that although the 
defendant "may not have displayed a gun to the tanning salon employee, the evidence 
authorized a finding that he used an article that had the appearance of a gun to persuade 
her to comply with his demand and that his acts created a reasonable apprehension on her 
part that he was threatening her with a gun.55 Id. 
In State v. Arena, 663 A.2d 972, 978 (Conn. 1995), the court considered whether a 
defendant convicted of robbery was entitled to a lesser-included-offense instruction 
because an object concealed in a plastic bag could have been something other than a gun. 
Witnesses testified that the defendant approached a check-out counter and stated, "Put all 
the money in a bag.55 At the same time, the defendant placed an opaque plastic shopping 
bag on the counter and pointed it at the checker. The bag contained an object that was 
round and about 16 inches long, which the checker testified looked like a gun. Id. at 974. 
The defendant requested a lesser included offense instruction based on testimony from 
one witness who, on cross-examination, agreed that the object inside the bag could have 
been a club. Id. at 978. The trial court denied the defendant's request for a lesser-
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included-offense instruction and the Connecticut Supreme Court agreed. "The state only 
had to prove that the defendant represented by his conduct that he had a firearm. The 
actual contents of the bag are irrelevant. There is no evidence that the defendant 
represented by his words or conduct that he had something other than a firearm." Id. 
(emphasis in original). 
In People v. Lopez, 135 A.D.2d 443 (N.Y. App. 1987), defendant approached 
the victim and stated, "[T]his is a stick up, give me your radio." At the same time, 
defendant placed his hand inside his vest pocket, "as if he had a gun." Id. at 443. The 
victim, believing defendant had a gun, turned over his radio. Id. Defendant was tried and 
convicted of two counts of robbery, one involving the use of a weapon. However, the 
trial court dismissed the weapon-related count on motion from defendant because, even 
though defendant placed his hand in his vest, "his hand never formed the shape of any 
object." Id. The New York appellate court reversed. "'Where an unarmed robber holds 
his hand in his pocket so as to give the impression that he is holding a gun, he has 
"[d]isplay[ed] what appears to be . . . a firearm" within the meaning" of the statute.9" Id. 
at 444. 
In State v. Ellison, 819 P.2d 1010 (Ariz. App. 1991), the court held that defendant 
and an accomplice were guilty of armed robbery because they were either "armed with a 
deadly weapon or a simulated deadly weapon" or "use[d] or threatened] to use a deadly 
weapon or dangerous instrument or a simulated deadly weapon." Id. at 1012 (citing 
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Arizona Revised Statues § 13- 1904(A)). "They committed the robberies by positioning 
their hands to make their hands appear as if they instead were deadly weapons." Id. at 
1013. 
The foregoing authority demonstrates that the vast majority of jurisdictions 
interpreting statutory language similar to Utah's have found that non-verbal 
communication, including the unequivocal gestures indicating the presence of a gun, are 
sufficient to establish aggravated robbery. These cases show that the trial court's decision 
is not only inconsistent with Utah precedent but also with the law in many if not most of 
the jurisdictions in the country. The trial court's decision should be reversed. 
CONCLUSION 
For the foregoing reasons, this Court should reverse the triall court's decision to 
reduce the charges of aggravated robbery against defendant. 
DATED: September 30, 2004 
MARK L. SHURTLEFF 
ATTORNEY GENERAL 
BRETT J. D^LPORTO 
Assistant Attorney General 
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Addenda 
Addendum A 
UT ST § 76-6-302 
U.C.A. 1953 §76-6-302 
P> 
UTAH CODE. 1953 
TITLE 76. UTAH CRIMINAL CODE 
CHAPTER 6. OFFENSES AGAINST PROPERTY 
PART 3. ROBBERY 
76-6-302 Aggravated robbery. 
(1) A person commits aggravated robbery if in the course of committing robbery, he: 
(a) uses or threatens to use a dangerous weapon as defined in Section 76-1-601; 
(b) causes serious bodily injury upon another; or 
(c) takes or attempts to take an operable motor vehicle. 
(2) Aggravated robbery is a first degree felony. 
(3) For the purposes of this part, an act shall be considered to be "in the course of committing a 
robbery" if it occurs in an attempt to commit, during the commission of, or in the immediate flight 
after the attempt or commission of a robbery. 
Copr. © West 2004 No Claim to Orig. U.S. Govt. Works 
UT~ ST § 76-1-601 
U.C.A. 1953 § 76-1-601 
C 
UTAH CODE, 1953 
TITLE 76. UTAH CRIMINAL CODE 
CHAPTER 1. GENERAL PROVISIONS 
PART 6. DEFINITIONS 
76-1-601 Definitions. 
Unless otherwise provided, the following terms apply to this title: 
(1) "Act" means a voluntary bodily movement and includes 
speech. 
(2) "Actor" means a person whose criminal responsibility is in 
issue in a criminal action. 
(3) "Bodily injury" means physical pain, illness, or any 
impairment of physical condition. 
(4) "Conduct" means an act or omission. 
(5) "Dangerous weapon" means: 
(a) any item capable of causing death or serious bodily 
injury; or 
(b) a facsimile or representation of the item; and: 
Copr. © West 2004 No Claim to Orig. U.S. Govt. Works 
(i) the actor's use or apparent intended use of the item 
leads the victim to reasonably believe the item is likely 
to cause death or serious bodily injury; or 
(ii) the actor represents to the victim verbally or in any 
other manner that he is in control of such an item. 
(6) "Offense" means a violation of any penal statute of this 
state. 
(7) "Omission" means a failure to act when there is a legal 
duty to act and the actor is capable of acting. 
(8) "Person" means an individual, public or private 
corporation, government, partnership, or unincorporated 
association. 
(9) "Possess" means to have physical possession of or to 
exercise dominion or control over tangible property. 
(10) "Serious bodily injury" means bodily injury that creates 
or causes serious permanent disfigurement, protracted loss or 
impairment of the function of any bodily member or organ, or 
creates a substantial risk of death. 
(11) "Substantial bodily injury" means bodily injury, not 
amounting to serious bodily injury, that creates or causes 
protracted physical pain, temporary disfigurement, or temporary 
loss or impairment of the function of any bodily member or 
organ. 
(12) "Writing" or "written" includes any handwriting, 
typewriting, printing, electronic storage or transmission, or 
any other method of recording information or fixing information 
in a form capable of being preserved. 
Copr. © West 2004 No Claim to Orig. U.S. Govt. Works 
Addendum B 
COPY 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
THE 
RYAN 
STATE 
WAYNE 
OF UTAH, ) 
Plaintiff, ) 
vs. ) 
JOHNSON, ) 
Defendant. ) 
Case Nos. 041900176 & 041900182 
Transcript of: 
PRELIMINARY HEARING 
BEFORE THE HONORABLE SHEILA K. MCCLEVE 
SCOTT M. MATHESON COURTHOUSE 
450 SOUTH STATE STREET 
SALT LAKE CITY, UTAH 84114-1860 
FEBRUARY 10, 2004 
REPORTED BY: SUZANNE WARNICK, RDR, CSR 
238-7529 
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TUESDAY, FEBRUARY 10, 2004; P.M. SESSION 
P R O C E E D I N G S 
MR. ANDERSON; Your Honor, I think we need to do the 
prelims on the Ryan Johnson matter. 
THE COURT: Letfs do that. State v. Ryan W. Johnson. 
MR. UPDEGROVE: May I get all my cast of thousands in 
here to check them off, your Honor? Some appeared here in 
court. Let me get the officers. 
THE COURT: Sure. Okay. 
All right. I have case ending -0182, one Aggravated 
Robbery, Count I; a second Aggravated Robbery, Count II; and a 
third, Receiving or Transferring a Stolen Motor Vehicle, a 
Second Degree. And they1re all alleged to have happened on 
January 6, 2004 at 501 East 27th South. Thatfs in case ending 
-0182. 
And in case ending -0176, I have four counts of 
Robbery, December 21st, 2003, at 3310 South and 7th East. 
And I assume you have copies of both of those, 
Mr. Anderson. 
MR. ANDERSON: Yes, your Honor. 
THE COURT: We!ll note your appearance for the 
defendant; Mr. Updegrove for the State. 
You let me know how you're going to do this. Do you 
want that premarked? 
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MR. UPDEGROVE: What I would like to do is call up 
everyone so I can check 'em off so I can be sure they are 
here. 
THE COURT: Sure, that!s fine. 
MR. UPDEGROVE: If you would come forward to be sworn 
when I call your name: Darin Sweeten --
THE COURT: We'll wait until we have them all up here 
as a group to swear them all at the same time? 
MR. UPDEGROVE: Yes. 
THE COURT: Just come on up here and wait until we 
have everybody up here. 
MR. UPDEGROVE: Allan Cantonwine, Lisa Ovard, 
Jennifer Forsgren, Sergeant Bahde. B-a-h-d-e, I believe. 
THE WITNESS: That's correct. 
MR. UPDEGROVE: Cynthia West. 
Then in the next case: Joe Clark, Sergeant Holmes, 
Julie Valdez, Officer Schoney, Anthony Robert [sic], Esther 
Cho. 
And Ms. Cho has a Korean interpreter, your Honor. 
THE COURT: Okay. 
MR. UPDEGROVE: Teresa Horsley and Sergeant Smith. 
This is it, your Honor. 
THE COURT: Okay. 
Is there a motion? 
MR. ANDERSON: Yes, your Honor. I'd like to invoke 
6 
the Exclusionary Rule. 
THE COURT: So if you111 all face the clerk, she'll 
administer an oath to you. Just follow her directions. 
COURT CLERK: All raise your right hand. 
(Oath given to all the named individuals 
simultaneously.) 
THE COURT: Okay. What we're going to do is have you 
all excluded from the courtroom, which means you all have to 
wait outside the courtroom during the time the hearing is 
going on. And then youT11 be called one at a time 
individually into the courtroom to testify. 
While the hearing is happening, you are required not 
to discuss the case or your testimony with each other or 
anyone else. And the attorney will bring you in one at a time 
and then we'll have you give your testimony. 
You'll do one case at a time? 
MR. ANDERSON: One case. I'll take the first case, 
and Darin Sweeten will be my case manger in that case. 
THE COURT: Okay. We'll allow him to remain. 
Then if all the rest of you can remain outside, 
we'll notify you when you should come back in. 
(All the sworn individuals exit from the courtroom.) 
MR. UPDEGROVE: Darin, if you will sit right here. 
THE COURT: So your first one is? 
MR. UPDEGROVE: It's 0419er00176. 
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THE COURT: Okay. That!s the one, 
December 21st 2003, 3310 South 7th East? 
MR. UPDEGROVE: Yes, maTam. 
MR. ANDERSON: Your Honor, there are four separate 
locations, four separate dates on the case. 
THE COURT: Okay. And all they've put on the docket 
text -- which is what I was looking at, not the Information --
is four counts of Robbery. And I guess they took the first 
location on the first count to enter it in. 
So Count I, Aggravated Robbery, a First Degree 
Felony, 3310 South 7th East, December 21st; Count II is 315 
East 39th South, December 22nd, 2003; Count III is 12 West 
39th South, December 23rd; and Count IV is 315 East 
39th South, December 24th. 
So four counts of Aggravated Robbery at those 
locations on those dates. Thatfs in case ending -0176, right? 
MR. UPDEGROVE: Yes, ma'am. 
THE COURT: Go ahead. 
MR. UPDEGROVE: Lisa Ovard, O-v-a-r-d; Lisa. 
THE COURT: As they come in, if you111 indicate for 
the record -- I believe everyone has been sworn, but go ahead. 
USA OVAKD 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
\\ 
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DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Would you state your name, please, and spell your 
last name. 
A Lisa Ovard, O-v-a-r-d. 
Q And you have been previously sworn? 
A Yes. 
Q Ma'am, on the 21st of December of 2003, where did you 
work? 
A I work at 3310 South 700 East, Sinclair. 
Q And were you on duty on the 23rd -- the 21st of 
December? 
A Yes, I was. 
Q And what was your position? 
A I am the store manager. 
Q And how many people were there with you on that date? 
A Just myself. 
Q Now, did something unusual happen to you on the 21st 
of December? 
A Yes. A gentleman came in with his head wrapped up in 
a white T-shirt and walked up to the counter. 
Q Can I stop you there, ma1am. 
A Sorry. 
Q When you say "wrapped up in a white T-shirt," could 
you see his face? 
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A I only saw his eyes. 
Q How was it wrapped around his face? Was it around 
his head or how? 
A It was around his head and around his mouth and his 
nose to where I only saw his eyes. 
Q And when did you first see him come in? 
A I was actually smoking outside and I saw him walk 
past. And then he was gone. And then I went back in and was 
doing bookwork and heard the dinger go off. And I looked up 
and he was standing there. 
Q When you were outside and he walked past, was he in 
that rig? 
A No. He was just walking -- oh, yeah. Sorry. He was 
wearing the T-shirt around his head. I thought he had it on 
because he was cold because it was a cold day. 
Q And was it a male? 
A It was a male. 
Q What happened next? 
A The dinger went off. I looked up from my paperwork I 
was doing and he was standing there. And I came around from 
my cubby -- I have a little cubbyhole -- and he had his right 
hand on the counter in his pocket. And he put a Spitz 
Sunflower Seeds bag on the counter and told me to put the 
money in the bag. 
Q Now, you just put your hand on the desk in front of 
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you or the portion of the rail in front of you. Was his hand 
in a pocket? 
A It was. 
Q And what sort of pocket was it in? 
A It was in his front right jacket, coat pocket. 
Q And you pointed it at me. Was it pointed toward you? 
A Yes, it was. 
Q What did you take it to be? 
A I thought it was a gun. 
Q Did you fear for your life? 
A I did. 
Q All right. Did he say anything to you besides what 
yourve already said? 
A He said, "Put the money in the bag." And I asked 
him, "Change, too?" And he says, "Yes, the quarters." 
Q And what did you do? 
A I gave him the money. 
Q And approximately how much did you give him? 
A Between $2- and $250. 
Q Did he say anything more to you? 
A No. 
Q Did he leave after that? 
A He did. 
Q Did you determine his approximate height and weight? 
A At the time it was — I said five nine, five ten, and 
11 
about 165 pounds I believe is what I said. 
Q And did you notice anything particular about the 
portion of the face that you could see? 
A I noticed dark eyebrows and light eyes. 
Q Did you notice anything about those eyes? 
A I just thought they were really pretty. Sorry 
(laughter). They just struck me. Sorry. 
Q Would you look at this gentleman sitting at the table 
here in the yellow and look at his eyes and his eyebrows; do 
they look familiar? 
A Yes, they do. 
MR. UPDEGROVE: Thank you very much, ma'am. 
THE WITNESS: Thank you. 
THE COURT: Wait right there. 
MR. ANDERSON: I need to ask you a few questions. 
THE WITNESS: Oh, I'm sorry. 
CROSS EXAMINATION 
BY MR. ANDERSON: 
Q Now, you said you heard the dinger. 
A Yes. 
Q And you came out and he was already at the counter 
when you came from your cubby? 
A The cubby is — my counter is right here and I have a 
little area that I work at that is blocked off. And I had my 
head down and he was there. The front door is like two feet 
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from the counter. 
Q So did you see him walk to the counter or had he 
already got to the counter? 
A He was at the counter, um-hmm. 
Q You say his right arm was on the counter. 
A It was. 
MR. ANDERSON: Now, if I may approach you. 
THE COURT: Yes. 
Q Is this counter about the same height as your counter 
where I'm standing? 
A It is. 
Q So was his right arm in the coat? 
A Um-hmm. 
Q Like how far forward was it on the counter? 
A It was like this. 
Q So the way you described it, just from the palm of 
his hand was barely on the edge of the counter and would 
extend through to the rest of his hand. Is that correct? 
A Yes. 
Q Did you see his hand? 
A I did not. 
Q Did you see anything in his hand? 
A No, I did not. 
Q Did you see any protrusion from the coat, like a 
point for instance? 
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A Yes, I did. 
Q Describe that. 
A The only thing I could think is, it was either a gun 
or a finger. 
Q So it could have been a finger? 
A Could have been, yes. 
Q Did he say anything about having a gun? 
A No, he did not. 
Q Did he make any motions, like move that arm up and 
down and like point his hand at you? 
A No motions, just had it sitting on the counter. 
Q It just was sitting on the counter. 
A Yes. 
Q And it stayed on the counter the full time. 
A Yes, pointed directly at me. 
Q And then he gave you the bag. 
A Yes — no. Actually, the bag was on the counter; he 
had set the bag on the counter. It was on the counter when I 
came around the cubby. 
Q So then he asked you to put some money in the bag. 
A Yes, he did. 
Q Just how did he say that; what were his exact words? 
A He said, "Put the money in the bag." 
Q Did he say "please" or just, "Put the money in the 
bag" o 
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A "Put the money in the bag," to my recollection. 
Q And you did. 
A I did. 
Q And he took the money and he turned? 
A No. I asked him if he wanted the change as well, 
quarters. 
Q So he asked for everything. 
A He shoved the cash in his pocket. 
Q Okay. With his left hand? 
A Yes, with his left hand. 
Q At any time did he take his right hand out of his 
pocket? 
A No. 
Q Even when he turned to leave, was his right hand 
still in his pocket? 
A I don!t recall. I was too busy flipping the panic 
button down and calling the police, as soon as he turned 
around. 
Q But he didn!t make any threatening gestures, other 
than the fact that he had his hand in his pocket. 
A No. 
Q And he didn!t say at any time that he had a gun. 
A No, he didnf t. 
Q He didn!t say he was going to hurt you. 
A No, he did not. 
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Q He didn!t threaten you in any way verbally. 
A No. 
MR. ANDERSON; No more questions. 
THE COURT: Go ahead. 
REDIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q After he left, did you see where he went? 
A Yes, I watched him. He walked out my doors and 
headed south on 700 East. 
Q Did you ever see him get in a car? 
A No, I did not. 
MR. UPDEGROVE: Thank you very much, ma'am. 
THE COURT: Any recross? 
MR. ANDERSON: No, your Honor. 
THE COURT: Thank you. Now you may step down. 
THE WITNESS: I'm nervous. I'm sorry. 
THE COURT: Do you want to excuse the witness? 
MR. UPDEGROVE: Yes, ma'am. 
THE COURT: You can go. Thank you, Ms. Ovard. 
MR. UPDEGROVE; Cynthia West. 
CYNTHIA WEST 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
THE COURT: You may proceed, Mr. Updegrove. 
MR. UPDEGROVE: Thank you, your Honor. 
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DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Would you please state your name. 
A Cynthia West. 
Q Common spelling of West? 
A Um-hmm. 
Q And you have been previously sworn. 
A Yes. 
Q Now, on the 22nd of December were you employed? 
A Yes. 
Q Where did you work? 
A Uh, 39th Phillips 66. 
Q And what address is that? 
A 315 East 3900 South. 
Q And is this in Salt Lake County? 
A Yes. 
Q What was your position? 
A Cashier. 
Q And on that particular day, December 22nd, were you 
working alone? 
A Yes. 
Q Did something unusual happen that caught your 
attention? 
A Yes. I was taking a — changing out the coffee 
filter, and a man came in wearing a scarf over his face and 
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handed me a baggy. 
Q Now, where were you standing at the time? 
A Just right at the end of the counter. 
Q And would you please describe how this man had the 
scarf over his face. 
A It was up over like this, and he had a hat on — 
Q All right. 
A — to where I could only see his eyes. 
Q All right. And you said he handed you a bag. 
A Right. 
Q What type of bag? 
A It looked almost like a zip-lock bag but it didn!t 
have the zip-lock on it. 
Q Did he say anything to you? 
A Uh, he said something. I really didnTt understand 
what he said the first time. And I thought he wanted me to 
throw it away because I was standing right there by the trash 
can. And so I said, "What?" And he said, "Fill it." And I 
just thought, Okay. 
And I went back around the counter to go to the 
register. And I seen that he had his right hand in his pocket 
and it looked like he had a gun in his hand. And I wasn!t 
going to argue with him, so I opened up the till and gave him 
all the cash. 
I asked him if he wanted all the coins and he said, 
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"The quarters." So I gave him all the quarters. And I had a 
couple of gold dollars and I told him, "Here's a couple of 
gold dollars for you, too." 
Then I said, "Can I get you anything else?" And he 
said, "No, that's all I need." 
And I said, "Alrighty then, you have a good day." I 
was happy he was going to leave. 
Q When you described his right hand in his pocket, how 
was it placed in the pocket? 
A He had a front pocket-type thing. And he had his 
hand where part of it poked out. And I told the police 
officer, I didn't know if it was his finger or a Tootsie Roll 
or a gun. I was just going to give him whatever he wanted. 
Q And did you fear for your life? 
A Yeah. 
Q Now, after the individual left, did you see where he 
went? 
A Uh, there's two doors to the store. And the counter 
where I stand is right here. He went out that door and went 
that way towards some businesses. I didn't bother to follow 
him. Instead, I just reached over and picked up the phone and 
called 911. 
Q Did you see him get in a vehicle? 
A No. 
Q All right. Could you estimate the approximate height 
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and weight? 
A Well, he was taller than I was and skinny. 
Q And did you notice anything about the portion of the 
face that you could see? 
A I know that he had real pretty eyes. Thatf s all I 
could tell you. 
Q Mafam, would you look at this gentleman sitting here 
in the yellow and just picture his eyes and that portion of 
the face that would be open from a scarf and a hat. Does that 
look familiar? 
A His eyes do look familiar. You just donft get those 
kind of eyes. 
MR. UPDEGROVE: Thank you very much, ma'am. 
THE COURT: Okay. Mr. Anderson. 
CROSS EXAMINATION 
BY MR. ANDERSON: 
Q Ms. West, he may look familiar but you cannot say 
that he was the same person. 
A I cannot definitely say that he is. 
Q You cannot say. 
A No. 
Q I want to go back to when you said he first came up 
and said something to you. Now, you were not at the cash 
register. 
A No. I was where the coffee pots are. 
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Q And you didn't really hear what he said. 
A No, because my back was to him. 
Q And then you turned around and he handed you the bag? 
A Yeah. He handed me a baggy, and I thought he wanted 
me to throw it away because I was right there at the trash 
can. 
Q And then, immediately after handing you the bag, is 
that when he said, "Fill it"? 
A Yes. 
Q And you assumed that he wanted it with money; is that 
correct? 
A He told me to fill it with money. 
Q Fill it with money. 
A Yes. 
Q So you walked around the counter to fill it. 
A Yes. 
Q Now, when you saw him standing there, and you said he 
had his right hand in his pocket. 
A Yeah. 
Q What kind of top — was he wearing a coat, a 
sweatshirt? 
A I think it was one of those sweatshirts that you pull 
over that have the pocket in the front. 
Q So the pocket that goes -- if you put your right hand 
in and your left hand in, you could touch in the middle. 
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Those kind of pockets? 
A I really don't know. 
Q Do you know what I mean by that though? 
A I know what you mean, but I don!t know if it was that 
kind of pocket or not, 
Q So it could have been a pocket where only the right 
hand goes in the right side and the left hand goes in the left 
side. 
A Yeah. 
Q And they donT t meet in the middle. 
A Right. 
Q So youf re not sure which one. 
A I donf t know which one. 
Q Did his hand stay in his pocket the whole time? 
A Yes. 
Q Did he raise his hand up out of the pocket? 
A No. 
Q Did he like raise the pocket up and hold it toward 
your face? 
A He didn't point it toward my face. He just went like 
this inside of his coat pocket. 
MR. UPDEGROVE: May the record reflect, your Honor, 
that she!s bringing it up to at least her chest. 
THE WETNESS: About waist high. And he was pointing 
it up so I could see the shape of whatever it was. 
22 
THE COURT: The record will so reflect. 
Q (By Mr. Anderson) I was going to say, you1 re holding 
out your hand as though your index finger is extended — 
A Right. 
Q — and pointed. So you felt, at a minimum, that 
there was something pointy inside the pocket? 
A Yeah. I just assumed it was a small pistol and I 
went from there. 
Q Or, as you told the cop, it could have been a Tootsie 
Roll, a finger or a gun. 
A Right. 
Q Did he ever say he had a gun? 
A No. 
Q Did he ever say anything threatening to you? 
A No. He just asked for the money. 
Q Did he ever make any aggressive motion towards you? 
A No. He didn!t come behind the counter or anything. 
Q He stood there -- now, the counter is between the two 
of you, correct? 
A Right. 
Q Could you see his hand on the other side of the 
counter? 
A Yeah. He had it raised up enough to where I could 
just see it over the counter. 
MR. ANDERSON: If I may approach, your Honor. 
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THE COURT: Yes. 
Q Is the counter about as high as the podium in the 
courtroom? 
A About. 
Q Would you say the podium is higher or lower than the 
counter? 
A Well, it depends on the person that's standing there. 
I just know that I could see about from his waist, and he had 
it up like this where I could see it. 
Q So you're showing that it was raised above the 
counter by about half of your hand, a distance of half your 
hand, a couple of inches? 
A Right. 
Q And in the pocket still. 
A Right. Whatever he had, he never pointed it at me. 
He just showed me he had something. 
Q Now, it was cold. 
A Huh? 
Q It was cold out, correct? 
A Yeah. I just assumed he was dressed that way because 
it was cold outside. 
Q And people have their hands in their pockets when 
they come in your store all the time; is that correct? 
A Some people do. 
Q And he could have had something in his pocket other 
24 
than a gun, correct? 
A Well, he could have had nothing in it, too. 
Q But he didnft make any statements about, I have a 
gun. 
A The way — his actions made me think that he had a 
gun. 
Q Well, he held his aim there. He didn't like project 
it towards you, correct? 
A He had his hand in his pocket, and he went like this 
so I could see a shape of something in his pocket. 
Q And he did that how many times? 
A While he was in the store he was doing that. 
Q He did that while he was standing at the counter. 
A Right. 
Q Not when he asked you for the money, but when he was 
standing at the counter he did that. 
A When he said, "Fill it with money," he went like 
that. And he kept it like that until he left. 
Q Okay. And by meaning, "like that," again you have 
raised your arm a little bit and you have your finger sticking 
out. 
A Showing that he had something in his pocket. 
MR. ANDERSON: Okay. No further questions. 
MR. UPDEGROVE: No further questions, your Honor. 
THE COURT: All right. Would you like her excused? 
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MR. UPDEGROVE: Yes, please. 
THE COURT: No objection, Mr. Anderson? 
MR. ANDERSON: No. 
THE COURT: You may go. 
THE WITNESS: Home? 
THE COURT: Home. 
THE WITNESS: Oh, okay. Thank you. 
MR. UPDEGROVE: Jennifer Forsgren, F-o-r-s-g-r-e-n. 
JENNIFER FORSGKEN 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
THE COURT: Go ahead. 
MR. UPDEGROVE: Thank you. 
DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Would you please state your name and spell your last 
name. 
A Jennifer Forsgren, F-o-r-s-g-r-e-n. 
Q And, ma!am, could you lean forward a little bit and 
speak a little bit louder? 
THE COURT: The microphone amplifies just a little 
bit. 
A Okay. 
Q (By Mr. Updegrove) Now, on the 23rd of December of 
last year, 2003, were you employed? 
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A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
Yes. 
And where did you work? 
Hardy Enterprise. 
Pardon me? 
Hardy Enterprise. 
And is there a more common name for that? 
Tesoro. 
At what location? 
Main Street and 39th South. 
Would that be 12 West and 39th South? 
Yeah. 
Is that in Salt Lake County? 
Um-hmm. 
What was your position? 
Cashier. 
And were you working alone? 
Yes. 
Now, on the 23rd of December of last year, during 
your shift -- how long is your shift, by the way? 
A 
Q 
A 
Q 
day? 
A 
1 
About six, seven hours. 
From when to when? 1 
5 to close, 5 to 11. 1 
Did anything unusual happen to you on your shift that 
Yes. 
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Q What happened, ma'am? 
A I was robbed. 
Q Well, okay. Would you please describe what you 
initially saw. 
A Well, it was cold outside so I didn't think anything 
of it. When he walked in, he had a thing wrapped around his 
head. 
Q Was it a male or a female? 
A A male. 
Q Approximate height and weight? 
A Average. I donf t know how much guys weigh. 
Q Nothing out of the ordinary then. 
A No. He had like distinctive eyes. They weren't 
normal color. 
Q All right. Now, would you please describe — you 
made a motion around your head. Without me leading you --
A Like a scarf. 
Q Would you describe how it looked? 
A All around his head except for his eyes. 
Q Was there anything on top of his head? 
A I donf t think so. 
Q How did the rest of it go? 
A It just went around his head and not around his eyes 
but around the rest of his head. 
Q Could you tell what piece of clothing that was? 
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A Like a white scarf or a towel or somethin'. 
Q And did you see anything besides the eye area? 
A (Witness shakes head.) 
THE COURT: Was that a no? 
THE WITNESS: No. 
THE COURT: Okay. 
Q (By Mr. Upd&grove) What did this man then do? 
A He put a bag on the counter and said, "Put the money 
in the bag." 
Q Did he do anything that led you to believe he might 
be armed? 
A Yeah. He had his hand in his pocket. 
Q Do you remember which hand? 
A The right one, I believe. 
Q And would you please — could you stand up and show 
us how the hand was. 
A It was like that. I didn't know if he had a gun or 
not. 
Q Sit down, please. Did you make any assumptions about 
the hand in the pocket? 
A Did I what? 
Q Make any assumptions about it. 
A I assumed he had a gun. 
Q And because of that assumption, what did you do? 
A I put the money in his bag and gave it to him. 
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Q Do you remember how much money you put in the bag? 
A Well, I was $96 short, so somewhere around there. 
There was a lot of $ls. 
Q And did he say anything to you besides, "Put the 
money in the bag"? 
A Well, I said, "Chill out." And he said, "ITm 
chilled." ThatTs about it. 
Q Did he leave the store? 
A Yes. 
Q Did you see where he went? 
A Yeah. He went to the south side of the store. 
Q Did you ever see him get in a car? 
A I didn!t. 
Q And did you ever see him again? 
A No. 
Q Now, would you kindly look at this gentleman here in 
the yellow and look at his eyes. Is there anything — what do 
you see -- what comes to your mind when you see his eyes? 
A The greenish color of his eyes. 
Q Does that refresh your recollection as to anything? 
A Yeah. 
Q What is that? 
A He has the same eyes, like the same color. TheyT re 
not normal blue or normal brown or whatever. They're like off 
blue. 
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MR. UPDEGROVE: Okay. Thank you very much, ma'am. 
THE COURT: Wait, wait. Have a seat there, 
Ms. Forsgren, because Mr. Anderson get ' s a turn. 
CROSS EXAMINATION 
BY MR. ANDERSON: 
Q Ms. Forsgren, even though his eyes look familiar, you 
could not identify him as the person. 
A Probably not. 
Q What did he say exactly about the money? 
A He said, "Put it in the bag." 
Q Put it in the bag. And he handed you a bag? 
A Yeah. It was all crinkled up plastic. 
Q Was he on the other side of the counter from you when 
he did that? 
A Yeah. 
Q And you stood up. Stand up again. And he had his 
hand in the pocket. Was it a similar type of coat as yours; 
was it a zipper coat? 
A I donTt know if it had a zipper or it had buttons. 
But I think it was corduroy. 
Q And hold your hand how he held his hand and Ifll try 
to describe it. 
A (Witness complies.) 
Q So you put your hand down inside of your coat. 
A Um-hmm. 
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Q I don't see any fingers or anything protruding. Itfs 
just that your hand is in your pocket. 
A Right. 
Q And he wasnTt raising it up? 
A No. 
Q He just kind of stood there with his hand — 
A I only like looked at it once when — 
THE COURT: Wait ' til he finishes and then you can 
answer. Otherwise, we won't get all this on the record. 
Q (By Mr. Anderson) I was just going to say, he just 
stood with it just kind of resting in his pocket down at the 
side. 
A I believe so. 
Q You can sit down. You say you assumed he had a gun, 
correct? 
A Yeah. 
Q Never at any time did he say he had a gun. 
A Huh-uh. 
Q He didn't tell you he had any weapons of any kind. 
A He didnT t say anything. 
Q He didn't verbally threaten you in any way. 
A No. 
Q He didn't move toward you in any threatening manner. 
A No. 
MR. ANDERSON: No further questions. 
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THE COURT: Redirect? 
REDIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q What made you assume that he had a gun? 
A Because he had his hand in his pocket. And people 
don't normally do that. 
Q Did you see any sort of protrusion or something 
coming out from the pocket at all? 
A Not that I remember. I looked at him because — my 
cash register is over here and we were over here. And he put 
the bag on the counter, and he had the one hand out and the 
other hand in his pocket. And so I just assumed he had 
something in there, something that led me to believe that he 
had something. 
MR. UPDEGROVE: Thank you very much. 
THE COURT: Anything on that? 
RECROSS EXAMINATION 
BY MR. ANDERSON: 
Q If I could summarize this. Youfre saying, the fact 
that he had his hand in the pocket --
A Um-hmm. 
Q — led you to the assumption — 
A Right. 
Q — that there may be something in there. 
A Right, um-hmm. 
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Q None of his actions led you to believe that, just 
other than the hand in the pocket. 
A No. I assumed that he had it. 
MR. ANDERSON: No further questions. 
MR. UPDEGROVE: No further questions, your Honor. 
THE COURT: Would you like her excused? 
MR. UPDEGROVE: Please. 
THE COURT: Without objection? 
MR. ANDERSON: No objection. 
THE COURT: You can go home. Thank you. 
MR. UPDEGROVE: Allan Cantonwine. 
Am*N CRNTOflWINE 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
THE COURT: You may proceed. 
MR. UPDEGROVE: Thank you, your Honor. 
DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Would you please state your first and last names and 
spell both of them. 
A Allan Cantonwine, A-1-l-a-n C-a-n-t-o-n-w-i-n-e. 
Q On the 24th of December, Christmas Eve of 2003, were 
you employed, sir? 
A Yes, I was. 
Q Where were you working? 
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A Phillips 66 on the corner of 39th and 3rd East. 
Q Would that be 315 East 3900 South? 
A That's it. 
Q In Salt Lake County? 
A Yes. 
Q What was your position? 
A Just a clerk. 
Q Was anybody else working with you that day? 
A Umm, Kim was working. I worked — she was at work 
when I came in and then she was leaving. So... 
Q Was that Myeong-Ock Kim? 
A Yes. 
MR. UPDEGROVE: It's M-y-e-o-n-g hyphen O-c-k; last 
name Kim, K-i-m. 
Q Did Miss Kim say something that caused you to look up 
and notice her? 
A When I was walking into work, she asked me, "How do 
you do this?" And I approached the counter, "How do you do 
what?" I didn't know what she was talking about. And she 
asked, "How do you open the register?" 
And, you know, I really didn't understand why she 
was asking me that. Because when I walked in, there was her 
and someone else behind the counter. And it was my second 
week there. And I didn't know who he was; I didn't know what 
was going on and I didn't think there was anything out of the 
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ordinary. 
Q Can I stop you there. Was Miss Kim behind the 
counter? 
A Yes. 
Q And you said the second person, was he behind the 
counter? 
A Yes, he was. 
Q Could you determine how he was dressed? 
A He had on a jacket and there was a white scarf over 
his face. And as I came in --
Q Can I stop you there. Would you please describe for 
the Court how it was arranged around his face, as you say. 
A It was up over the bottom part of his face. 
Q Was there anything on top of his head that you could 
see? 
A I don!t recall. I wasn!t really paying attention to 
him when I walked in because she had asked me a question and 
he had started walking out from behind the counter. And 
thatfs when I approached the counter to ask, you know, what 
she needed help with. 
Q When did you first see the individual who was 
covering the lower part of his face? 
A When I first walked in, I noticed that he had the 
scarf on. And as he walked from behind the counter, the scarf 
came down. So thatf s why I didn!t think anything out of the 
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ordinary because it had fallen down, so... 
Q Okay. What happened next? 
A She had asked me how to open the register. And I was 
kind of confused because, you know, I was so new and she had 
been working there, and I thought, You should know how. 
At that time, like I said, he had come around the 
counter. And there was a baggy sitting on the counter, and he 
came and told me to put the money in the bag. And so I walked 
around the back of the counter, opened up the register, put 
the money in the bag and put the bag on the counter. 
Q Why did you put the money in the bag? 
A Because he told me to. I had worked at 7-Eleven 
previously and, in training there, they said, Always do what 
you're told. 
He had his hand like in his pocket kind of like 
this. And I didn't know... 
Q Will you do that again, please, sir? 
A Kind of like this. 
MR. VPDEGROVE: May the record indicate that 
Mr.Cantonwine has his right hand in his pocket pushing out the 
right side of the sweatshirt pocket with a finger extended. 
Q Did you make any assumptions about what might be in 
the pocket? 
A It could have been a candy bar, a finger, a gun. I 
didn't know, so I just did what he said. If it was a gun, I 
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didn't want him to shoot me. If it was his finger, I didn't 
care. I was just going to do what I was told. 
Q And did you put the money in the bag? 
A Yes, I did. 
Q Did the individual then leave the store? 
A Yes, he did. He turned around and exited the north 
entrance — or exited. 
Q And did you see anything after that? 
A Yeah. I followed him outside the store. And as I 
went out the north entrance, Kim went out the south entrance, 
because our owner of the store was there filling up his gas 
and she told him. And he had ran and I ran behind to where 
our shed and dumpster is. And there was a car there, like a 
dark gray or black BMW. I wasn't really focusing on the 
color; I was trying to get the license plate number. 
Q Did you get a license plate number? 
A Yes, I did. 
Q "What did you do with that license plate number? 
A I ran inside and wrote it down and then called 911. 
Q Now, when the individual was standing in front of 
you, you said the mask came down over his face. 
A Our store is set up, when you walk in, just to the 
left is where the counter is. And you have to go around the 
counter and come back. It goes almost all the way across the 
store. So he had to go all the way around to come out. 
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So when I walked up to the counter — almost like 
this is set up here -- he had to come around. As I was 
standing right here he came up behind me. So... 
Q When he had his finger as you described and asked for 
the money, what was the condition of the scarf on his face at 
that time? 
A When he asked for the money -- when he came around, 
it fell down and then he lifted it back up. And that's when 
he was standing in front of the counter. Because I came back 
around the counter, like I said, to get the money out of the 
register. 
Q How long were you able to look at his face? 
A When he was coming around the counter, maybe a second 
or two. Not very long, but long enough to know what he looked 
like. 
Q Did you ever see him again? 
A After I called 911, a police officer came and picked 
me up and took me to where they had finally caught up with 
him. And they got him out of the car and he stood there and I 
gues you could say I identified him there. 
Q And you identified him. 
A Yes. 
Q How did you identify him? 
A They pulled up in the car. He got out of the car and 
I just — that was him. It just knew it was him. 
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Q Was it the same height as the individual who had been 
there? 
A Yes. I looked at his face. I got a clear shot of 
his face, yes. 
Q Was he wearing the same clothing? 
A Yes, he was. 
Q Do you see that individual in court today? 
A Yes, I do. 
Q Would you please point him out and describe what he 
is wearing. 
A The yellow jumpsuit. 
MR. UPDEGROVE: Your Honor, may the record reflect 
that the witness identified the defendant. 
MR. ANDERSON: No objection. 
THE COURT: Yes. 
Mr. Anderson? 
CROSS EXAMINATION 
BY MR. ANDERSON: 
Q Mr. Cantonwine, is that right? 
A Yes, that!s right. 
Q Was there a video in the store? 
A I believe there was. I!m not sure if it was running 
at the time. The owner came in and gave the tape to the 
police officer. So I!m sure that there was something in 
there. Ifm not a hundred percent positive if it was working 
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that day or not. 
Q Okay. "When he came around the counter, you say the 
scarf came down. 
A Yes. It was probably about the area of where -- like 
if this was our counter, right where she is sitting. 
Q You are marking about six feet away from you. 
A Yes. 
Q And he came around and then the scarf came down. 
A Yes. 
Q And he took his hand out of his pocket and pulled it 
back up? 
A I just looked over to notice him walking and then I 
looked back over at Kim. And thatT s when he came up behind me 
and told me to go put the money on the bag. And I was sort of 
leaning on the counter sort of like this, looking to see what 
she was doing with the register. At that time she picked up 
the phone. And thatf s when hef d approached me, and he was 
telling her to put the phone down. 
And at that point I was like, Okay; I kind of know 
whatTs going on — you know what I mean? — because, at first, 
I was kind of confused. 
Q Did you see him pull the scarf back up? 
A I didnft see him pull it back up, no. 
Q You saw it come down. 
A Yes. 
41 
Q You looked away. 
A Um-hmm. 
Q Then you see the scarf back up. 
A Yes. 
Q So you don!t know if he used his right or his left 
hand or both hands to pull the scarf back up. 
A I don't. 
Q How close was he to you when he got behind the 
counter? 
A When I came from around the counter? 
Q Yes. 
A He was just — I was in front of the register and he 
was about — and our counter is only about three feet wide, 
and he was just on the other side of the counter. 
Q What kind of a jacket did he have on? 
A It was a darker, almost, Ifd say, like a denim-type 
jacket, I believe. Like a work jacket type. Itfs hard to try 
and remember. 
Q Was it thick; would it be fairly warm? 
A I'd say it was a thicker jacket — not puffy thick, 
but it was a thicker jacket. 
Q Thicker than your sweatshirt. 
A Yes, yes. 
Q So when he had his hand inside the jacket, was his 
hand just in the pocket? 
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A He had it pointing like he had ahold of somethin'. 
Q So he had it kind of like in front — 
A Yes. 
Q — like the pocket was extended somewhat. 
A Yes. 
Q How far was it extended, an inch or two? 
A He just had his hand up, like this. 
Q The way you're showing it, you are extending your 
hand out an inch or two from the body. 
A Yes, yes. 
Q That's how you feel he was doing that. 
A Yes. 
Q Now, when he's behind the counter, did he ever touch 
you? 
A No. 
Q He didn't poke you or put anything up against your 
back? 
A When he came from behind me, I felt like somethin' --
I don't know what it was, but there was somethin' that touched 
my back. Like maybe if it was his finger, then — 
Q Or it could have been his elbow brushing by. 
A It could have been anything. 
Q You don't know what it was. 
A Yes. 
Q It wasn't a situation where he's standing behind you 
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and you felt that he had a gun pressed at your back. 
A That's how way I felt at the time. It wasn't like he 
kind of just bumped into me. There was something against my 
back. 
Q For how long? 
A Just for a second. Because as soon as he told me to 
go put the money in the bag, I did. 
Q Now , when the phone rang, or Ms. Kim was trying to 
make a phone call. 
A Yes. 
Q And he told her not to. 
A Yes. He said, "Put the phone down." 
Q He didn't say, I'm going to shoot you. 
A No. 
Q He didn't threaten her. 
A No. 
Q He just said, Put the phone down. 
A Yes. 
Q At no time did he say, I have a gun. 
A No. 
Q At no time did he say, You're going to be hurt. 
A No. 
Q At no time did he make any verbal threats to you at 
all. 
A None at all. 
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Q And his only action, according to your testimony, is 
that he had his right hand in the pocket. 
A Yes. 
Q And that was somewhat extended. 
A Yes. 
MR. ANDERSON: No further questions. 
MR. UPDEGROVE: No further questions. 
THE COURT: Would you like him to be excused? 
MR. UPDEGROVE: Please. 
THE COURT: And without objection? 
MR. ANDERSON: No objection. 
THE COURT: You may go home, Mr. Cantonwine. Thank 
you. 
MR. UPDEGROVE: At this time, your Honor, I would 
like to submit State's Exhibit 1 for admission. It's the 1102 
of Myeong-Ock Kim which she signed, which indicates, "To make 
a statement that is not true is a Class A Misdemeanor," and 
she signed it at the bottom. And she basically says what 
Mr. Cantonwine said. She was the other person there. 
MR. ANDERSON: Your Honor, for the purposes of this 
hearing only, we'd have no objection. 
THE COURT: Okay. I assume that's because it's 
easier to give me the statement rather than having the 
interpreter. 
MR. ANDERSON: That's not the reason. 
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MR. UPDEGROVE: The interpreter is here for the other 
case. 
THE COURT: Oh, I see. All right. 
MR. UPDEGROVE: Sergeant Bahde. 
DAVID BAHDE 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
THE COURT: Go ahead. 
DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Could you please state your name and spell your last 
name. 
A Sergeant Dave Bahde, spelled B-a-h-d-e. 
Q I see you are a member of the South Salt Lake Police 
Department. Were you on duty on the 24th of December of 2003? 
A Yes, I was. 
Q And did you receive a call concerning a robbery? 
A Yes. 
Q And were you given a description of a car? 
A Yes, I was. 
Q Do you remember what type of a car? 
A It was a silver BMW. 
Q Did you get a license plate number? 
A Yes, I did. 
Q And in the process of observing that vehicle, did you 
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spot one that had the same license plate number and was a BMW? 
A Yes, I did. 
Q What did you do? 
A Followed it for a few blocks 'til the vehicle turned 
down a dead-end street, turned on my lights and the vehicle 
stopped. I waited for backup and then the individual was 
taken into cus tody. 
Q And do you see the individual today that you took 
into custody? 
A Yes, sir. 
Q Could you please point him out and describe what he 
is wearing? 
A Thatf s the gentleman right there. 
Q What is he wearing now. 
A Oh, what he is wearing right now? He is wearing the 
yellow jail uniform. 
MR. UPDEGROVE: Your Honor, may the record reflect 
the witness identified the defendant. 
THE COURT: Yes. 
Q And did you conduct any show-ups at that time? 
A Yes, sir. 
Q Who did you use for a show-up? 
A I don!t recall the individuals name. It was one of 
the clerks that was working at 39th South and State. 
Q And what did you do with the defendant after you 
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arrested him? 
A He was placed into custody in the back of one of the 
patrol cars and then transported to the office. 
Q Did he make any statements to you? 
A Not to me, no. 
MR. UPDEGROVE: Thank you very much, sir. 
MR. ANDERSON: No questions, your Honor. 
THE COURT: Would you like him to be excused? 
MR. UPDEGROVE: Please. 
THE COURT: No objection? 
MR. ANDERSON: No objection. 
THE COURT: You can go. 
THE WITNESS: Thank you, ma1 am. 
MR. UPDEGROVE: And the last one on this particular 
case, your Honor, is Detective Darin Sweeten. 
THE COURT: Okay. 
DARIN SWEETEN 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Would you please state your name and spell your first 
and last names. 
A ItTs Darin Sweeten, D-a-r-i-n S-w-e-e-t-e-n 
Q By whom are you employed, sir? 
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A South Salt Lake Police Department. 
Q In what capacity? 
A A detective. 
Q Now, sir, on the 24th of December of last year, did 
you have an occasion to interview a person who had been 
arrested for aggravated robbery? 
A Yes, I did. 
Q Where did you meet this individual? 
A He was being held in our department in a holding 
cell. 
Q And did you get a name? 
A Yes, I did. 
Q What was that? 
A Ryan W. Johnson. 
Q Do you see that individual present in court today? 
A Yes, I do. 
Q Would you please point him out and describe what he 
is wearing? 
A He is sitting at the defendant's table in a yellow 
jumpsuit. 
MR. UPDEGROVE: Your Honor, may the record reflect 
that the witness identified the defendant. 
THE COURT: Yes. 
Q Now, did you, before the interview began, did you 
inform him of his rights per the Miranda, decision? 
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A Yes, I did. 
Q Was there any confusion? 
A Yes. He asked me what I believed is the process of 
how to get an attorney. And I described that if he had the 
means to hire one on his own, that he could do that. If he 
did not, at a later date a court, the Court would appoint one 
for him. 
Based on that confusion, I felt that there might be 
some confusion with the Miranda. So I remirandized him again 
and he waived his rights and agreed to speak with me. 
Q Without an attorney present. 
A Without an attorney present, correct. 
Q Did you go over what happened that particular day on 
the 24th? 
A Yes, we did. 
Q Did you go over any other incidents on any other 
days? 
A Yes, we did. 
Q What days did you go over, do you remember? 
A We went over several other days, from December 21st, 
December 22nd and December 23rd. 
Q And what did he say to you concerning — well, first 
of all, did you describe those dates as aggravated robberies 
at convenience stores or gas stations? 
A Yes. 
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Q And did he make any admissions to you? 
A Yes, he did. 
Q What did he tell you, sir? 
A The initial one that he was arrested for, I advised 
him as to why he was being held, and there was some confusion 
on his part. I made that very clear, and then asked him about 
that robbery for that night at I believe it was a Tesoro. And 
he admitted to going into that Tesoro and asking the clerk for 
money. 
Q Now, did you ask him if he had an actual handgun of 
any sort? 
A Yes, I did ask him that. 
Q What was his response? 
A He said that no, he did not. 
Q Did you ask him if he did anything that would make an 
individual in the store believe he had a handgun? 
A I did ask him the manner of how he was using his 
hands, based on some of the witness statements. And he said 
that he did have his hand in his pocket. 
Q Did you ask him his intent of why he had his hand in 
the pocket? 
A He did not acknowledge any intent of any kind. 
Q Now, you stated that you went over all four of the 
particular aggravated robberies that we have heard today: The 
21st, the 22nd, 23rd and 24th. 
51 
A Actually, we went over three of the cases. It wasn't 
until after the interview, at a later time that evening, that 
I found out about the fourth. 
Q Did he admit to the three that you discussed? 
A Yes, he did admit to the three. 
Q Which one didnft he admit to? 
A I don!t have my notes in front of me. I can!t 
remember which one, I!m sorry. 
AIR. UPDEGROVE: May I present him his notes to 
refresh his recollection, your Honor? 
THE COURT: Sure. 
THE WITNESS: I believe it was at one of the 
occurrences at the 315 East 3900 South location. There were 
two total robberies there. I only knew that there was one at 
the time. 
Q (By Mr. Updegrove) And how did you put the fourth 
robbery together? 
A The investigative sergeant asked me if I'd asked him 
about that one as well. And I was under the impression that 
there was only one at the time, so he made me aware that there 
had been a second one at that location on a previous date. 
Q And then did you ask the defendant about that? 
A No. He had already gone before I could on that 
fourth one. 
Q Was there anything else that he said to you that led 
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you to believe that, in fact, he was the person that had 
robbed those locations? 
A Yes. Several times during our interview I had asked 
him what he had done with the money, what was his motivation 
for doing that. He said that he!d had some trouble at home, 
and that's why he was actually placed on NCIC by his parents 
is to check the welfare. And he was using that money to rent 
motel rooms because he had nowhere to stay here. 
Q Anything else, sir? 
A I don!t believe so. 
MR. UPDEGROVE: Thank you very much. 
CROSS EXAMINATION 
BY MR. ANDERSON: 
Q Detective Sweeten, at the time of your interview --
it was tape recorded, correct? 
A Correct. Videotaped and audio. 
Q Did Mr. Johnson seem tired? 
A Yes, he did. 
Q Did he seem like he may be on controlled substances? 
A No, he did not. I knew that he had been waiting 
quite awhile for me to respond there, because I was called out 
after hours on Christmas Eve. So it looked like he had been 
tired because of waiting for my response. 
Q Did you ask him if he had taken any drugs? 
A No. 
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Q Did you know that he had a heroin problem? 
A Not until later on. 
Q Isn't it true that sometimes people who are on heroin 
can also manifest as tired? 
A Absolutely. 
Q And that they may not know exactly what they are 
talking about when they are on heroin. 
A That!s been my experience, yes. 
Q So sometimes fatigue can be mistaken as fatigue 
versus a drug, somebody that's on drugs. 
A It's possible, yes. 
Q Do you remember talking to Mr. Johnson about that if 
he talked to you, that he probably wouldn!t go to jail? 
A No. That!s inaccurate. 
Q Okay. 
A He asked me what he was doing, what would happen to 
him that night. And I told him that he would be going to 
jail. 
Q You say that he did admit that he had his hands in 
his pockets. 
A Yes. 
Q But that he denied or he did not acknowledge why he 
had them in his pocket. 
A Correct. 
Q He was very clear that he had no weapon. 
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A Yes. He told me he had no weapon. 
Q Did he at any time tell you that he didn!t mean to 
threaten the victims? 
A Not to my knowledge. I donT t remember that. 
Q Now, just to make it clear, the case that you did not 
ask him about, so there was no admission that he was involved 
with it, was the one that happened on December 22nd at 315 
East 3900 South, which is also the Phillips 66, the same 
location as the one that you had followed him on the 24th. 
A Actually, I didnTt follow him on the 24th. 
Q Oh. That he was followed, excuse me. 
A He was followed, correct. 
Q So thatf s the one that you did not ask him anything 
about. 
A Correct. 
Q And as far as you're aware, there have been no 
admissions on his part about that case. 
A Correct. 
MR. ANDERSON: No further questions. 
REDIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Did his answers appear to track your questions? 
A Yes, they did. 
Q Did he appear at any time to not understand what you 
were asking him? 
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A No. He was very forthcoming and answered every 
question. 
MR. UPDEGROVE: Thank you very much. 
MR. ANDERSON: No questions. 
THE COURT: Thank you. You may step down. 
MR. UPDEGROVE: The State rests on this one, your 
Honor. 
MR. ANDERSON: Your Honor, I have talked to 
Mr. Johnson that there is a possibility of putting evidence on 
at the preliminary hearing. But at this point, it!s my 
recommendation that we not offer any evidence as to these 
counts and simply submit it. And I believe he will follow 
that recommendation. 
Is that true? 
THE DEFENDANT: WhatTs that? 
MR. ANDERSON; That we will not put on any evidence 
at this time. 
THE DEFENDANT: Yes. 
THE COURT: So you1 re not going to testify or put on 
any evidence; do you understand that? 
THE DEFENDANT: Yes. 
THE COURT: Okay. 
MR. ANDERSON: Your Honor, if I could just make one 
brief argument as to this? 
THE COURT: Sure. 
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MR. ANDERSON: There has been no identification of 
Mr. Johnson as it relates to Count II in this case. There are 
no admissions, nothing hooking him up to that. I mean, there 
may be a similar MO, that somebody with a scarf came into a 
place. I donft think that that is sufficient identification 
to bind that count over, your Honor. 
MR. UPDEGROVE: Your Honor, the MO is — that is Miss 
Cynthia West I believe. 
The Phillips 66 at 315 East 3900, is that the one 
you are talking about? 
MR. ANDERSON: Yes. 
THE COURT: That!s the one, No. II. 
MR. UPDEGROVE: Okay. Miss West said, again, it's 
the plastic bag, the same MO, and she said the eyes look the 
same. Your Honor, I think there is more than enough evidence 
for a preliminary hearing. 
THE COURT: It's enough for me, Mr. Anderson. 
MR. ANDERSON: Well, your Honor, she did say that. 
She said he had real pretty eyes. And I asked if she could 
identify him from that, and she said no. 
THE COURT: It's enough for me. I deny the motion on 
that. 
MR. ANDERSON: Okay. 
THE COURT: There is probable cause, Mr. Johnson, to 
believe that these offenses were committed and there is 
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certainly, I believe, probable cause to conclude that you 
committed them. So I am going to order that you stand trial 
on all of them and set this over before Judge Lewis. 
We'll let the State withdraw the statement and 
maintain that in your custody. 
MR. UPDEGROVE: Thank you, your Honor. 
THE COURT: And you111 appear on this... 
COURT CLERK: February 20 th at 8:30. 
THE COURT: The 20th of February at 8:30 before Judge 
Lewis. 
And while Mr. Updegrove is getting his other 
witnesses in the other case, we!ll give Mr. Anderson a chance 
to talk with the defendant briefly and take care of the other 
cases on the calendar that wef ve got. 
(Off the record.) 
THE COURT: We111 go ahead with State v. Ryan Wayne 
Johnson. 
All right. Get the defendant. 
MR. UPDEGROVE: I'll try to be as fast as I can, your 
Honor. I see the time. 
(Discussion off the record.) 
THE COURT: Okay. Let!s go ahead. We're back on the 
record. This is State v. Ryan Wayne Johnson. 
MR. UPDEGROVE: This is 0419er00182. 
THE COURT: That's right. I have: A First Degree 
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Felony, Aggravated Robbery; a First Degree Felony, Aggravated 
Robbery; and a Second Degree Felony, Receiving or Transferring 
a Stolen Motor Vehicle. On this the date says January 6th, 
2004, at 501 East 27th South; 1295 South 9th East, 
January 6th; and the third count is 1302 South State, 
January 6th. 
Have you got a copy of that, Mr. Anderson, and waive 
the reading? 
MR. ANDERSON: I do, your Honor. 
THE COURT: Go ahead. 
MR. UPDEGROVE: Julie Valdez, please. 
THE COURT: WeTll have the record reflect that all 
the witnesses on this case were previously sworn at the 
beginning of the two cases. And we111 have Mr. Updegrove, 
each time he calls a witness, to make sure that they 
understand that they are under oath and have been previously 
sworn. 
MR. UPDEGROVE: Your Honor, I think I forgot on a 
couple of the last ones, your Honor. 
THE COURT: Itfs all right. They were all sworn. 
And we!ll note that for the record and have that attached. 
Okay. Go ahead, Mr. Updegrove. 
JULIE VAIDEZ 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Will you please state your name and spell your first 
name. 
A Julie Valdez, J-u-1-i-e. 
Q And, ma'am, on the 6th of January — ma'am, have you 
been previously sworn? 
A Yes. 
THE COURT: This afternoon, right, prior to the 
hearing? 
THE WITNESS: Yeah. 
THE COURT: Right when we did it. 
THE WITNESS: Right. 
THE COURT: Go ahead, Mr. Updegrove. 
Q (By Mr. Updegrove) On January 6th of 2004, were you 
employed? 
A Yes. 
Q Where did you work, ma' am? 
A A Appliance & Refrigeration Company. 
Q And just to be sure, you said "A" followed by 
11
 Appliance & Refrigeration. " 
A Yes. 
Q What address is that, ma'am? 
A 501 East 2700 South. 
Q Is that Salt Lake City, Salt Lake County? 
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A Salt Lake City, Salt Lake County. 
Q And what did you do there? 
A I manage the place, sell parts, take service calls. 
Q And how do you generally deal in money there? 
A Ninety percent of the time the service man goes out 
and does house calls and brings back from the service call a 
check. And that!s mostly our thing, and bank cards. I sell 
parts on occasion, which I do get paid for. 
Q And are there times that you don!t have any cash 
money there? 
A I always usually have like a petty cash thing, $25 to 
$50. 
Q Now, on the early part of the afternoon of the 6th of 
January of 2004, did anything unusual happen at the location 
of A Appliance & Refrigeration? 
A Yes. I was standing at the counter watching my soap 
operas and a young man comes in. And I ask him once if I 
could help him and I didn't hear what he said. So I asked him 
again and he said, I want — "Give me your money." 
Q Now, may I stop you there, ma'am. Is he dressed in 
any unusual manner? 
A He had on a long-sleeved, dark blue hooded sweatshirt 
with a short-type pocket -- not the deep pockets, the muffler-
type pockets — and a black knit cap underneath the hood. 
Q Was there anything around his face? 
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A There was nothing wrapped around his face except the 
hood over his head and his knit cap. 
Q How much of his face could you see? 
A I saw his whole face. 
Q You saw his whole face. Now, you stated that he 
asked you for money. What was your response? 
A I told him I didn't have any. 
Q Any response to that from him? 
A "Yes, you do." 
I said, "No, I donTt. Do you think Ifm crazy?" And 
I says, "I donf t keep money here." 
And we went back and forth a little bit on that wave 
of conversation. And so finally I told him, I said, "Do you 
see a cash register around here?" 
And he said, "Yeah, right there," and he pointed to 
my microfiche equipment. 
And I said, "No, that?s microfiche. I told you, I 
don't have any cash here." 
And he looked at me and he says, "You don't have 
even $20?" 
And I said, "No. I told you, I don!t have any 
money." 
And then he turned around and walked out the door. 
Q Now, during this conversation you were having with 
him, did you see him do anything which you could deem to be a 
62 
threatening gesture? 
A The only thing he did, when I first asked him if I 
could help him, he had his hands in his pocket and he said, 
"Give me your money," and he protruded whatever he had in his 
pocket, like he had somethin1 in his pocket -- whether it was 
a gun or not, I don!t know. 
Q At that point, ma'am, you had your right hand. Was 
that in the sweatshirt or jacket muffler pocket you were 
describing? Was the right hand in the muffler pocket? 
A Yeah. 
Q And you were protruding your finger out. Would you 
do that again, please? 
A Well, it was like he had his hands in his shirt and 
he said, "Give me your money." And that's just about — 
Q And you're protruding a finger out a few inches from 
your body. 
A That's what it looked like (demonstrating). 
Q And after he walked out, unsuccessfully, did you see 
where he went? 
A When he walked out, I waited a second or two, opened 
my door, looked down the walkway because I was concerned -- my 
car was out there so I was a little bit worried about it. And 
I looked up the street and down the street and couldn't see 
him. And I looked to the back of the parking lot and couldn't 
see him. He was gone. 
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Q Did you ever see him again? 
A I came back into the shop and I called in and 
reported it to the police department. 
Q Why did you call or report it to the police 
department? 
A Well, because I was a little frightened. And at 
first I thought maybe he was just joking around and wasn't 
real. And then I thought, No, Ifm going to call anyway. So I 
reported it and gave a description to the dispatcher. 
And in a few minutes the officers came down and got 
his description and what I had told them. And not very long 
after that we were called — they told them to bring me up to 
WayneT s Market; that they figured they had apprehended the 
party. So they took me up to Wayne' s Market and I identified 
him. 
Q And was the person — did the police have somebody do 
what they call a f!show-uplf where you could see him? 
A They had him apprehended in front of Wayne!s Market 
by a police car. We came into the parking lot this way off 
from -- the street that went east and west. And the officer I 
was with pulled into the parking lot. He stopped. 
He said, "Can you identify this young man?" And I 
looked at him and I said, "Well, it looks like him but have 
him lift his face." He lifted his face and, yes, that was 
him. 
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Q Now, ma'am, today in the courtroom, do you see the 
individual who came into your store and you were able to 
convince that you didn't have any cash? 
A Oh, yeah. 
Q Could you please point him out and describe what he 
is wearing? 
A That baby-faced, good-lookin1 little kid there. 
MR. UPDEGROVE: Your Honor, may the record reflect 
that the witness has identified the defendant. 
THE COURT: Yes. 
MR. UPDEGROVE: Thank you very much. 
CROSS EXAMINATION 
BY MR. ANDERSON: 
Q Ms. Valdez — 
A Yeah. 
Q — do you recall telling the police that you made a 
statement to Mr. Johnson that, "You ain't got a gun." 
A No, I never. No. 
Q You didn? t tell the police that you said that? 
A No, uh-huh. I said that I did not know if he had a 
gun. 
Q Oh. So if the officer wrote down that you had told 
him, "You ainft got no gun," that isn!t correct? 
A No. I wouldn't be that stupid. 
Q After you pointed out the cash register and 
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everything, he asked you if you had $20. 
A Um-hmm. 
Q Was it kind of like how panhandlers ask you for money 
as well? 
A No. It was like he had — like, "Oh, well, have you 
got at least $20?" I said, "No." I mean, like he had given 
up. 
Q He at no time said he had a gun. 
A No, he never said the gun. He just implicated with 
his hand when he said, "Give me the money." 
Q And he didn!t threaten you? 
A Oh, no. He was very nice-spoken, soft-spoken, not 
aggressive, not anything that would make you think that he was 
going to cause you harm. He was a nice-spoken young man. 
MR. ANDERSON: Thank you. No further questions. 
REDIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q What did you think -- what did you actually think the 
pointed whatever out of his pocket indicated? 
A I didn't think it was one thing or another. I 
thought, He!s either pretending like he's got a gun or hefs 
got one there. I kind of didn!t think he did because the 
bulge wasn!t big enough. But that was my own, you know, 
thinking about it and describing it. 
MR. UPDEGROVE: Thank you very much, ma'am. I 
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appreciate it. 
THE COURT: Anything else? 
MR. ANDERSON: No, your Honor. 
MR. UPDEGROVE: No, your Honor. 
THE COURT: Would you like her to be excused? 
MR. UPDEGROVE: Please. 
THE COURT: Without objection? 
You can go home. 
THE WITNESS: Good. Thank God. 
THE COURT: Okay. Thank you. 
MR. UPDEGROVE: Would you ask Esther Cho to come in, 
please. 
And we have an interpreter for her, your Honor. 
THE WITNESS: Do you want Bob to come in now or can 
he come home with me? 
MR. UPDEGROVE: Well, hang on. I'll get Bob in here 
later. Tell him to hang on a second. 
THE COURT: The interpreter has previously been 
sworn, right? 
THE INTERPRETER: No, not today. 
THE COURT: LetTs have her sworn. 
(Oath given to Heidi Anderson, a Korean 
interpreter.) 
THE INTERPRETER: I do. I want to let the Court know 
that the witness is an apprentice of mine. I believe I can 
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still interpret impartially but that decision is up to the 
Court. 
THE COURT: Neither attorney has any objection, I 
assume. 
MR. ANDERSON: No objection. 
MR. UPDEGROVE: No objection. 
THE COURT: You may sit there next to her and take 
the stand. Thank you. 
THE INTERPRETER: My name is Heidi Anderson. 
MR. UPDEGROVE: Would you push the mike in front of 
Miss Cho. 
ESTHER CHO 
called as a witness by the State, having been duly sworn, was 
examined and testified through an interpreter as follows: 
DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Would you please state your name and spell your first 
and last names. 
THE WITNESS: Esther, E-s-t-h-e-r; last name, C-h-o. 
THE COURT: Previously sworn this afternoon? 
Q Have you been previously sworn this afternoon? 
A Yes. 
Q All right, ma'am. Did you have a place of employment 
on the 6th of January 2004? 
A Yes. 
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Q And where did you work, ma1 am? 
THE WITNESS: Counter. 
A At the counter. 
Q What is the name of the market? 
A Young!s Food Mart. 
Q And what is the address? 
THE WITNESS: 1300 South 900 East. 
MR. UPDEGROVE: Ma1 am, we have the interpreter here. 
Could you please allow the interpreter to interpret, just to 
make sure that I have it down correctly. 
Q I believe you said — ma'am, is it more accurately 
1295 South 900 East? 
A Itfs 1249 South 900 East. 
Q Is that Salt Lake City, Salt Lake County? 
A Yes. 
Q What is your position; what do you do at Young!s Food 
Market? 
A I am the owner. 
Q Now, did anything — was there anyone else with you 
in the early afternoon of the 6th of January 2004 in the 
market? 
A I was by myself. 
Q Did anything unusual happen to you? 
A Are you talking about him appearing? 
Q Yes, ma!am. 
69 
A Yes. 
Q Would you describe what you saw first. 
A He walked in as if he was a normal customer. 
Q Would you please tell us how he was dressed. 
A He was wearing a hooded sweatshirt. Looks like. 
Thatf s what I remember. 
Q Did he have anything across his face? 
A He was wearing a hat. 
Q Okay. Did he come up and talk to you? 
A He did not talk to me. But he did have his hand in 
his pocket and pointed toward me as if it was something. And 
he did ask for money. 
Q Where were you standing in the store when he asked 
for money? 
A I was standing in front of my cash register. 
Q And you have made a gesture with your right hand in 
your right pocket and pointing it up. Would you please make 
that gesture. And if I am standing in front of you as at the 
cash register, would you show how this hand was in the pocket 
and where it was pointed? 
A See, he put his hand in his pocket and pointed, not 
necessarily toward me, but he did ask me for the money at the 
same time while he was also pointing. 
Q Now, did it appear that he made sure that you saw his 
hand? 
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MR. ANDERSON: I'd object, your Honor. Calls for 
speculation. 
MR. UPDEGROVE: All right. 
Q (By Mr. Updegrove) Did you make any assumption about 
what was in his pocket? 
A I didn't know exactly what it was but it scared me. 
Q And did you give him any money? 
A Yes. I gave him $20. It was two $10 bills. 
Q And what did the individual do after you gave him the 
two $10 bills? 
A After I gave him two $10 bills, and I did tell him, 
"You're committing a crime," he looked at me and said, "I will 
pay you back." Then he left the store. 
Q Did he ever come back to pay you back? 
A No, of course not. 
Q How good a look did you get at his face? 
A If he had tattoos or some kind of scar, I would 
remember him. But since he didn't have any — when I look at 
an American, they all look the same to me, so I cannot tell. 
They all look the same. 
Q Touche. Did you ever see any police around your 
market later on? 
A Yes. 
Q And did you see anybody in police custody? 
A No. 
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Q So you never went out and saw what the police were 
doing in front of your market. 
A No. I just stayed inside. 
MR. UPDEGROVE: Okay. Thank you very much, ma'am. 
THE COURT: Wait just a minute. 
Mr. Anderson. 
CROSS EXAMINATION 
BY MR. ANDERSON: 
Q Do you recall a police officer bringing pictures for 
you to look at? 
A Yes. They did bring them and show them to me. 
Q And you told them you didn't know which one it was. 
A No. I couldn!t remember. I didn!t know. 
Q Did you have more money than $20 in your cash 
register? 
A Yes. A little bit more. 
Q And he asked you for money and you just gave him $20. 
A I just gave him $20 in the beginning and he took that 
and left. 
Q And he did say that he would try to pay that back. 
A Yes. As he was leaving, he said he would. 
Q Now, he had his hand in his coat, correct? 
A Yes. 
Q He didn't tell you he had a gun, 
A He did not say that. 
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Q He did not threaten you? 
A No. 
Q He was actually very, I guess, pleasant to you. 
A (Laughter.) 
Q He didn't at any time say threatening things to you. 
A No, he did not do that. 
MR. ANDERSON: No further questions. 
REDIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Would you give $20 to someone from your till if you 
werenf t worried what he might do to you? 
A If he didn't threaten me, I would not give him $20. 
However, his hand was in his pocket and something was in there 
and I was scared. 
MR. UPDEGROVE: Thank you. 
MR. ANDERSON: No further questions, your Honor. 
THE COURT: Would you like her to be excused? 
MR. UPDEGROVE: Please. Thank you very much. 
THE COURT: Without objection? 
You may leave. Thank you. 
MR. UPDEGROVE: Will you call Bob Anthony. 
THE COURT: If you will come up and take the stand, 
Mr. Anthony. 
w 
w 
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ROBERT flNTHCNY 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
THE COURT: You may proceed. 
DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Will you please state your name and spell your last 
name. 
A Robert A-n-t-h-o-n-y. 
Q Do you know a Ms. Julie Valdez — or, have you 
previously been sworn this afternoon? 
A Right. 
Q Do you know Ms. Julie Valdez? 
A Yes, I do. 
Q How do you know her? 
A Ifm her neighbor. I live in the house right behind 
the shop. 
Q Now, were you home the afternoon of the 6th of 
January 2004? 
A Yup. 
Q Did anything unusual happen that afternoon? 
A Well, I seen this young man runnin' while he was 
comin* around the corner from the front of the buildin', kind 
of in a fast walk or a slow run, and I seen him get into a red 
car there. I just thought he was runnin1 because it was cold 
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outside. 
Q What did you do with that information, that you had 
seen a young man running into a red car? 
A Well, nothing at the time until I seen all the police 
show up. 
Q When the police showed up, what did you do? 
A Well, I went out and told f em about the person that 
came around the corner and into the car. 
Q And what information did you give the police? 
A Well, just what I said: That he was kind of in a 
slow run and he got into a red car. 
Q And did you describe it other than "a red car"? 
A "A red, dirty car" is what I said. 
Q Did you get the license plate number? 
A Nope. 
Q Now, later on, did you go and talk with the police 
further? 
A Well, I was talking to 'em. Then they said they had 
somebody in custody and wanted me to look at him. 
Q Do you remember where they took you? 
A Yeah. It was down on State Street at a convenience 
store. 
Q And did you see anyone there you recognized? 
A Well, I recognized him as the one that was cominr 
around the corner. 
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Q And when you say "him," are you referring to the 
young man in the yellow jumpsuit as the person who ran around 
the corner and jumped in the red, dirty car? 
A Right. 
MR. UPDEGROVE: Your Honor, may the record reflect 
the witness identified the defendant. 
THE COURT: Yes. 
MR. UPDEGROVE: Thank you very much. 
MR. ANDERSON: No questions. 
THE COURT: Would you like him to be excused now? 
Without objection, you may leave, sir. Thank you. 
MR. UPDEGROVE: Officer Joe Clark. 
Then I think I have one after that, your Honor. 
THE COURT: If you111 come up and have a seat. 
JOE CLARK 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
THE COURT: Go ahead. 
DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q I see, sir, that you are Officer Joe Clark. Have you 
been previously sworn this afternoon? 
A I have. 
Q Now, I see you're also a Salt Lake City Police 
Officer. Were you on duty in the afternoon of the 6th of 
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January 2004? 
A Yes, I was. 
Q Did you respond to a notification or a dispatch 
concerning a dirty, red car? 
A Yes, I did. 
Q And would you please tell the Court what you did. 
A I responded to 13th South and State Street. I 
believe it!s Wayne?s Texaco. And I responded there; there 
were other officers there before I arrived. And they asked if 
I would place him in my car, the arrested person. And I did 
that. And we sat there and waited for some time, about 30 
minutes. 
Q When you say "the arrested person," you pointed at 
the gentleman in the yellow jumpsuit; is that correct? 
A Thatf s correct. 
MR. UPDEGROVE: Your Honor, may the record reflect 
that this witness has identified the defendant. 
THE COURT: Yes. 
Q (By Mr. Updegrove) Then what happened, sir? 
A We tried to make arrangements to have him speak to 
the detectives. And we waited there for some time. He was 
interested in — he was very hungry at the time and he said 
that. He said, "Ifm hungry and I'd like to get something to 
eat." 
And I told him, I says, "Well, we'll probably be a 
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little while before you get something to eat if you are going 
to speak to the detectives." And he, at that point, changed 
his mind and said, "Why donft you just take me out to the 
jail." I informed the detectives at that time that he had 
decided he wanted to go to the jail and I transported him to 
the jail. 
Q And did he say anything to you on the way to the 
jail? 
A No. I didn't ask him any direct questions about what 
had taken place and he didnTt make any statements about what 
had taken place. 
Q And was there a dirty, red car there? 
A Yes, there was. 
Q Do you remember what type of car it was? 
A No. 
MR. UPDEGROVE: Thank you very much, sir. 
CROSS EXAMINATION 
BY MR. ANDERSON: 
Q Did you see Mr. Johnson driving the red car? 
A No, I didn't. 
Q So when you got there — where was he when you got 
there? 
A I donT t remember. 
MR. ANDERSON: No further questions. 
THE COURT: You may step down and you may be excused, 
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without objection. 
MR. UPDEGROVE: You are willing to stipulate that the 
vehicle that he got into — 
MR. ANDERSON: No, no. We'll have to have her 
testify. 
MR. UPDEGROVE: All right. Ms. Horsley, please. 
TERESA LYNNE HORSLEY 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Would you please state your name and spell your first 
and last names. 
A My name is Teresa Lynne Horsley. T-e-r-e-s-a; Lynne, 
L-y-n-n-e; Horsley, H-o-r-s-l-e-y. 
Q And have you been previously sworn this afternoon? 
A Yes. 
Q Now, ma1am, do you own a red car? 
A Yes. 
Q What make is that car? 
A A 1991 Mercury Tracer. 
Q Now, prior to the 6th of January of 2004, did 
anything happen to that car? 
A Umm, it was stolen from Provo, Center Street. 
Q Do you remember approximately what date? 
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A Umm, I think it was — I'm not sure, but I assume it 
was on a Tuesday. 
Q And were the keys in it? 
A Yes. 
Q How did it end up in Provo with the keys in it? 
A Umm, I was in the process of selling my parents my 
car. And I told my father not to drive it. And this 
particular day, he drove it and drove it to work. And after 
he was closing up, he drove it in front to let it warm up. 
Within that time, the car was stolen. 
Q Now, on January the 6th of 2004, or just subsequent 
to that, did you get any information that your car had been 
recovered? 
A Yes. 
Q And from whom did you get this information? 
A An officer down in Provo. 
Q And did you learn where your car had been found? 
A It was found in Salt Lake City. 
Q And do you have any more specific information on 
where it was found? 
A Umm, it was found by either a restaurant or a shop. 
Q And did you get the car back? 
A Yes. 
Q Now, have you ever met this young gentleman sitting 
here in the yellow? 
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A No. 
Q Did you ever give him, or anyone else, permission to 
take that car? 
A No. 
MR. UPDEGROVE: Thank you very much, ma'am. 
CROSS EXAMINATION 
BY MR. ANDERSON: 
Q Ma!am, how many days was your car gone or stolen? 
A It was around the holiday season, between Christmas 
and New Year's. Umm, I assume a week to a week and a half. 
Q And youf ve never seen Mr. Johnson before. 
A No, I havenT t. 
Q You didn!t see him in your car. 
A Huh-uh. 
MR. ANDERSON: No further questions. 
THE COURT: You may step down. 
Would you like her excused? 
MR. UPDEGROVE: Please. 
THE COURT: You may go home. 
MR. UPDEGROVE: Just to cover the bases, I am going 
to ask Detective Schoney to take the stand briefly. 
THE COURT: Okay. 
KEN SCHCNEY 
called as a witness by the State, having been duly sworn, was 
examined and testified as follows: 
L 
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THE COURT: Go ahead. 
DIRECT EXAMINATION 
BY MR. UPDEGROVE: 
Q Please state your name and spell your last name. 
A Ken Schoney, S-c-h-o-n-e-y. 
Q By whom are you employed, sir? 
A Salt Lake City Police Department. 
Q In what capacity? 
A Detective, robbery unit. 
Q And were you the case manager assigned to the 
particular case we are hearing today? 
A Yes, I was. 
Q Now, letf s very briefly go to the car. The car that 
was recovered on the afternoon of the 6th of January 2004 in 
concert with these two robberies, did you determine who owned 
the car? 
A Yes, we did. Actually, Officer Hendricks, who 
responded to the scene, determined that. 
Q And does your report indicate the owner of that car 
by VIN and by license plate number? 
A The report that Officer Hendricks made at that time 
does, yes, sir. 
Q And who was the owner? 
A A Teresa Horsley. 
MR. UPDEGROVE: Thank you very much, sir. 
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MR. ANDERSON: No questions. 
THE COURT: You may step down. 
THE WITNESS: Thank you. 
MR. UPDEGROVE: The State rests, your Honor. 
THE COURT: Okay. 
MR. ANDERSON; Your Honor, again as to this case, I 
have advised Mr. Johnson that he has a right to provide 
evidence at this hearing. But it!s my advice that he not 
provide any affirmative evidence. And itTs my understanding 
that he is willing to accept that recommendation. 
Is that true? 
THE DEFENDANT: Please explain that. 
MR. ANDERSON: We are not going to put on any 
evidence at this time. 
THE COURT: You1re not going to testify and he's not 
going to put on any witnesses. Do you agree to that? 
THE DEFENDANT: Yes. 
THE COURT: Okay. 
MR. UPDEGROVE: Just to cover one last base, your 
Honor, in anticipation possibly. 
Mr. Anthony is the one that saw and identified the 
defendant running to and get in the car. And the car — the 
red car, the dirty, red car — was found that belongs to 
Ms. Horsley, and she didn't give him permission to have it. 
THE COURT: That was his argument. 
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MR. ANDERSON: Well, that is his argument, your 
Honor. My argument would be that Mr. Anthony saw him get into 
a red, dirty car, but there is no identification that that was 
the red car that belonged to Ms. Horsley. There is no one 
that puts Mr. Johnson in the car at the location where it was 
impounded at Waynef s Corner. 
Also, your Honor, as to the case — let me figure 
out which count it is. 
THE COURT: II. 
MR. ANDERSON: As to Count II, there was no 
identification by Esther Cho, and there has not been any 
independent corroboration that he was the individual that went 
into the store. 
THE COURT: So your motion is? 
-MR. ANDERSON: To dismiss that charge and the 
possession of a stolen vehicle charge, your Honor. 
MR. UPDEGROVE: Well, then I can move to reopen. I 
didn!t bring in one last individual. If you want me to reopen 
on the car, your Honor --
THE COURT: I want you to do it when itfs time to do 
it, before you rested. That's what I would like. 
MR. UPDEGROVE: I thought I had more than enough. 
THE COURT: Well, there you go. 
Any objection, Mr. Anderson? 
MR. ANDERSON: Yes, your Honor, I would object. 
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THE COURT: Yeah. I sustain it. I grant the motion 
to dismiss Counts II and III. 
MR. UPDEGROVE: Might I argue Count II, please? 
THE COURT: Sure. 
MR. UPDEGROVE: Miss Valdez — it's the afternoon of 
the 6th of — 
THE COURT: Itfs not Ms. Valdez, it!s Ms. Cho. 
MR. UPDEGROVE: I know. Ms. Valdez describes him 
with wearing the hat over the head with the hood, exactly the 
same way as Ms. Cho describes him. The modus operandi is 
exactly the same. The timing is virtually the same. 
I would submit, for the purposes of a preliminary 
hearing, we have more than enough evidence on Count II. 
THE COURT: Okay. 
Do you want to respond to that, Mr. Anderson? 
MR. ANDERSON: Well, your Honor, Ms. Cho said that he 
was in a jacket. She didn't describe it exactly as a 
sweatshirt, the same type of jacket. And he had a hat on, and 
it was cold, in the winter. I just donrt think there is 
enough independent corroboration. 
THE COURT: That's all we have. 
MR. ANDERSON: That's all we've got. 
MR. UPDEGROVE: I heard a hood also. He's dressed 
exactly the same. And it's within a matter of blocks and very 
close in time. I would say, for the purposes of a preliminary 
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hearing, probable cause, it's the same individual because of 
the same way in which — the same pattern of talk, the same 
pattern of holding the hands, the same, I might say, polite 
movements. I think for a preliminary hearing, there is more 
than enough evidence. 
MR. ANDERSON: Your Honor, I don?t think there was 
any testimony as to the time of day when each one of these 
happened. So, other than Mr. Updegrove!s representation that 
they happened close in time, I don!t think that evidence was 
presented to the Court. 
THE COURT: Yeah. I donft think it was either. At 
least there was other evidence in the probable cause statement 
that wasn!t presented that would have made the connection. 
There is some similarity, Mr. Updegrove, and thatfs 
true enough. I mean, I guess the fact that he was polite and 
there was a similar way in which he did it is some suggestion 
of it. 
Probable cause is not a very high standard. 
I will not grant the motion to dismiss Count II, 
Mr. Anderson, on reflection. I certainly think itfs an issue 
upon which reasonable minds could differ. And there's no 
question in my mind that if I were either one of those people 
at the time of trial, I wouldn't be able to find guilt. But I 
guess he's made some connection upon which you could send it 
to a jury to consider. 
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1 And so I'11 grant the motion to dismiss Count III 
2 and find probable cause on I and II — very thin probable 
3 cause on II. I would have preferred to have had more. 
4 And I'11 order that you stand trial on those two 
5 before Judge Lewis. You will be arraigned. 
6 COURT CLERK: February 20 th at 8:30. 
7 THE COURT: The 20th of February at 8:30 
8 We'll excuse everybody and be in recess, 
9 MR. UPDEGROVE: Thank you very much, your Honor. 
10 MR. ANDERSON; Thanks, your Honor. 
11 (These proceedings concluded at 5:28 p.m.) 
12 I * * * 
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C E R T I F I C A T E 
STATE OF UTAH ) 
COUNTY OF SALT LAKE ) 
I, SUZANNE WARNICK, RDR, CSR, do certify that I am a 
nationally certified Registered Diplomate Reporter with the 
Certificate of Merit, and also a Certified Shorthand Reporter 
in and for the State of Utah. 
That at the time and place of the proceedings in the 
foregoing matter, I appeared as the official court reporter in 
the Third Judicial District Court for the Honorable Sheila K. 
McCleve, and thereat reported in stenotype all of the 
proceedings had therein. That, thereafter, my said shorthand 
notes of the Preliminary Hearing were transcribed by computer 
into the foregoing pages; and, after editing, this constitutes 
a full, true and correct transcript of the same. 
WITNESS MY HAND AND SEAL in Salt Lake City, Utah, on 
this, the 3rd day of March, 2004. 
<5 
SOLAS', 
Suzanne Warnick, RDR, CSR 
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PATRICK L. ANDERSON (4787) FSLE0 DISTRICT COUHT 
Attorney for Defendant Third Judicial District 
SALT LAKE LEGAL DEFENDER ASSOCIATION 
424 East 500 South, Suite 300 JUN
 r 3 2004 
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Telephone: 532-5444 By U\<rrOM4^ 
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IN THE THIRD DISTRICT COURT, STATE OF UTAH 
SALT LAKE DEPARTMENT 
THE STATE OF UTAH, : FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Plaintiff, : 
v. : 
RYAN WAYNE JOHNSON, : Case Nos. 041900176 & 041900182 
Defendant. : JUDGE LESLIE A. LEWIS 
Based upon the Motion of the Defendant, all Memorandum filed by both parties herein, 
a full review of the transcript of the Preliminary Hearing held on February 10, 2004 
(hereinafter referred to as 'Transcript' or Tr ' ) , argument on the Motion and good cause 
appearing the Court herein makes the following Findings of Fact and Conclusions of Law. 
FINDINGS OF FACT 
1. That the Court has reviewed all Motions and Memorandum filed in this case as well as 
the full transcript of the Preliminary Hearing conducted on February 10, 2004. 
2. That in Counts I through IV in Case no. 041900176 the Defendant entered 
Convenience/Gas Stations with a scarf or shirt wrapped around his head with only his 
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eyes visible. 
3. That in Counts I and II in Case no. 041900182 the Defendant entered a business which 
was a non-retail establishment and Young's Market with a hooded sweatshirt pulled up 
over his head and was wearing either a hat or a cap. 
4. That Lisa Ovard (Count I, Case no. 041900176) testified that the Defendant came into 
the store with his right hand inside of his coat or sweatshirt and put his right hand on 
the counter and did not move the hand once it was on the counter. That either a gun or 
a finger was pointing inside of Defendant's sweater or sweatshirt that was resting on the 
counter. Tr at 10 and 14. 
5. That the Defendant told Lisa Ovard to "put the money in the bag". T L at 11 and 14. 
That at no time did the Defendant tell Lisa Ovard that he had a gun or did he threaten 
with a gun or give her a note which made any reference to a gun. 
6. That Cynthia West (Count II, Case no. 041900176) testified that the Defendant came in 
to her store with his hand in his right pocket and gave her a bag and asked her to "fill 
it". TL.at21. 
7. That Cynthia West testified the Defendant did point something in his pocket and said 
that "it could have been a Tootsie Roll, a finger, or a gun". TL. at 23. That at no 
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time did Defendant tell Cynthia West that he had a gun, give her a note to the effect 
that he had a gun or make any statements which she inferred to imply that he had a gun. 
That upon entering the store where Jennifer Forsgren worked ( Count III, Case no. 
041900176), the Defendant had his right hand in his pocket, put a bag on the counter 
and said "Put the money in the bag". Ti\ at 29. That Jennifer Forsgren did not see 
any fingers or anything protruding from the Defendant's pocket and indicated that the 
Defendant merely stood with his hand resting in his pocket down by his side. Ti\ at 
32. That Jennifer Forsgren indicated that the Defendant at no time said that he had a 
gun, did not give her a note that he had a gun and did not verbally threaten her in any 
way. Trat32. 
That Jennifer Forsgren said that the Defendant had one hand out and one hand in his 
pocket and therefore, she "...just assumed he had something in there, something that 
led me to believe that he had something." Tj\ At 33. 
That Allan Cantonwine (Count IV, Case no. 041900176) testified that when he came 
into the store the Defendant was behind the counter with another employee. Ti\ At 36. 
That Allan Cantonwine indicated that there was a baggie sitting on the counter and that 
the Defendant told him to put the money in the bag. Tr, at 37. 
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12. That Allan Cantonwine testified that the Defendant had his right hand in his sweatshirt 
pocket with a finger extended and stated that "It could have been a candy bar, a finger, 
a gun." Tr. at 37. 
13. That Allan Cantonwine testified that at no time did the Defendant say that he had a gun, 
verbally threaten either individual in the store or give a note indicating that he had a 
gun. Tr at 44. 
14. That Julie Valdez (Count I, Case no. 041900182) testified that the Defendant came into 
her business, which is a non-retail business, and stated "Give me your money." Tr at 
61. 
15. That Julie Valdez testified that the Defendant had his right hand in his pocket and a 
finger was protruding out a few inches from his body. Tr. at 63. 
16. That the Defendant never said that he had a gun and did not threaten with a gun and, 
"...[h]e was very nice-spoken, soft-spoken, not aggressive, not anything that would 
make you think that he was going to cause you harm.' Tr^ at 66. 
17. That in fact, Julie Valdez stated that she kind of didn't think the Defendant had a gun 
because the bulge wasn't big enough. Tr at 66. 
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18. That Esther Cho (Count II, Case no. 041900182) testified the Defendant had his right 
hand in his pocket and pointed, not necessarily towards her, at the time he asked for 
money. Tn at 70. 
19. That at no time did Defendant tell Esther Cho that he had a gun, give her a note 
indicating that he had a gun or make threats in any other way. Tr\ at 72. 
20. That the Court specifically found that there were no verbal representations of the 
Defendant's intent to use violence or any verbal representations that he had a gun or 
weapon of any kind. 
21. That the Court specifically found that the testimony of all of the witnesses at the 
Preliminary Hearing was essentially there was a bulge in the Defendant's right pocket 
with his hand in his pocket and some of the witnesses said that something was 
protruding, and could have been a Tootsie roll, a piece of candy, a finger, or a gun. 
CONCLUSIONS OF LAW 
1. That under the specific facts of this case that there was insufficient evidence to establish 
that the Defendant had made a "representation" of a dangerous weapon sufficient to 
comply with the requirements set forth under Utah Code Ann. § 76-6-302. And, that 
given that there were no verbal statements accompanied by any physical action similar 
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to the "representation" found in State v. Canderlario. 909 P.2nd 277 (Utah App. 1995) 
the Court finds that under the specific facts of this case that they do not sufficiently 
meet the requirements of a representation required by case law in the State of Utah and 
that this conclusion is equitable and fair under the law. 
That Defendant's motion to reduce Counts I through IV in Case no. 01900176 to 
Second Degree Felonies is hereby granted. 
The Defendant's motion to reduce Counts I and II in Case no. 041900782 to Second 
Degree Felonies is hereby granted 
1.& a-DATED this J_ day of May, 2004. 
/ 
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) CASE NO. 041900176 
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SCOTT M. MATHESON COURTHOUSE 
450 SOUTH STATE STREET 
SALT LAKE CITY, UTAH 84114-1860 
REPORTER'S TRANSCRIPT OF PROCEEDINGS 
MAY 19, 2004 
REPORTED BY: Jody Edwards, CSR, RPR, RMR, CRR 
238-7378 
FOR THE PLAINTIFF: 
A P P E A R A N C E S 
KENNETH R. UPDEGROVE 
DEPUTY DISTRICT ATTORNEY 
231 East 400 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: 363-7900 
FOR THE DEFENDANT: 
PATRICK L. ANDERSON 
SALT LAKE LEGAL DEFENDERS 
424 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: 532-5444 
2 
May 19, 2004 
2:00 p.m. 
P R O C E E D I N G S 
• * * • * 
THE COURT: Okay, we are here in the matter --in two 
matters involving the same defendant, Ryan Wayne Johnson, case 
number 041900176, in which there are four counts of first 
degree robbery, and case number 041900182, in which we've got 
two counts of ag robbery. I should note on the case I 
referenced last, the one ending with the numbers 182, it was 
originally filed as a three-count case, but only two counts 
were bound over; is that correct? 
MR. UPDEGROVE: Thatf s correct, your Honor. 
THE COURT: All right. So in that case we had ag 
robbery and ag robbery. And there is a motion with reference 
to Count II only, as I understand it; is that correct? 
MR. ANDERSON: That!s correct, your Honor. 
THE COURT: Then turning to the companion case ending 
with the numbers 176, I'll indicate for the record that there 
are four counts, and they1re all ag robberies and they all 
involve gas stations. 
I have taken the opportunity to read the Motion to 
Quash Bind Over on Count II, the Memorandum in Support of 
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Motion to Reduce Counts I through IV in the case ending with 
the number 17 6 and Counts I and II in the case ending with the 
number 00182. I have nothing from the State. I also have read 
the transcript from the preliminary hearing and the State may 
well have been relying on that. 
In any event, I feel like I have a general 
understanding of the testimony of the witnesses, at least what 
they said at the preliminary hearing, and a general feel for 
the case. My understanding in that case is there would be four 
ag robbery cases. The theory — I think we can all agree that 
no gun was ever seen. And there was no representation that the 
person had a gun, except by pointing a finger or an object from 
the pocket area, but no gun was verbally referenced in any of 
the cases. 
MR. UPDEGROVE: That's correct, your Honor. 
THE COURT: Additionally, we have a clear I.D. on the 
fourth of the ag robberies, but no I.D. on the other three. So 
the State is basically I suppose intending to rely upon the 
fourth I.D. and the similarity of the crimes to provide enough 
for -- to meet their burden with reference to all four counts; 
isnf t that correct? 
MR. UPDEGROVE: Plus the confession. 
THE COURT: Plus the confessery remarks; sorry, I 
omitted that. That takes care of the case in terms of my 
understanding ending with the numbers 176. 
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In the companion case, it's not really — the facts 
are not really that similar to the case I just alluded to. It 
doesn't involve a gas station, for example. A scarf around the 
face and head; no white head scarf. There was a show up I.D. 
for one of the victims as I understand where identification was 
made, and no I.D. in the other instance. I believe that was 
the case where an Asian woman said all Americans look the same 
to her. 
MR. ANDERSON: Yes. 
MR. UPDEGROVE: And my response was, Tuchae. 
THE COURT: I did note that. And I note that the 
remark — not your remark but her remark -- was interesting. 
Anyway, that's my understanding of the facts. And you are 
welcome to clarify or correct me if I'm wrong, but that's what 
I understand. 
MR. UPDEGROVE: I'm a bit upset, your Honor, on 
the — 
THE COURT: What did I say? 
MR. UPDEGROVE: Oh, no, no, you said that you didn't 
get my response, it was sent on the 12 of May --
THE COURT: Well, what I said, Mr. Updegrove, and I 
want to correct this so that you are not upset, I didn't say I 
didn't get it, I said it isn't in the file. And while that 
appears to be a distinction without a difference, it's a huge 
distinction because I have every confidence that you sent it, 
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it just 
like to 
did ] 
look 
not 
at 
make 
it. 
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But 
way 
I do 
upstairs. 
not hold 
So 
it 
I would very much 
against you that it 
didn't get to the file, and that's more often the case than not 
with our filing system. 
MR. UPDEGROVE: If I might, your Honor — 
THE COURT: I'm happy, of course, to hear anything 
you have to say. 
MR. UPDEGROVE: If I might — 
THE COURT: Surely. 
MR. UPDEGROVE: — give you — if you want a chance 
to take a quick read through. 
THE COURT: Why don't I do that. I've been handed 
the State's Memorandum in Opposition to Defendant's Motion to 
Quash Bind Over of Count II in the case ending with the numbers 
0182. And I've been handed a Memorandum in Opposition to 
Defendant's Motion to Reduce Counts in both cases. Let me take 
a minute and read them. 
I'll tell you at the outset, gentlemen, not to 
indicate that I've made up my mind prematurely, but of course 
the heart of this is the legal authority and also the 
transcript from the preliminary hearing. And this will perhaps 
aid you in the points that you want to get to or what I'm more 
interested in. I'm more concerned about the reduction of 
counts or dismissal than quashing one of the counts, if that 
makes sense. 
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MR. UPDEGROVE: Thatfs what concerns you is the 
dismissal? 
THE COURT: My concern is that the case law that 
Mr. Anderson has alluded to seems to make it quite clear that 
while you don?t need to see a gun, certainly you need to have 
something more than just a finger pointing. In other words, 
verbal threat seems to be required if you don!t actually see — 
or at least a reference to the gun if you don't actually see 
the object. 
MR. UPDEGROVE: And that's the Sunnyville case. Your 
Honor, if you — did you read where the Sunnyville case was pre 
1989. 
THE COURT: Yes, I did. 
MR. UPDEGROVE: It was !87. 
THE COURT: And I recognize that the law was changed 
and broadened, but still it appears clear to me that more is 
required than a gesture. I think if the gun is not displayed, 
you still need to have some words that accompany the gesture. 
Why don't we begin our dialogue with that, Mr. Updegrove, 
because I may well be mistaken. 
MR. UPDEGROVE: Certainly. Of course, not to beat a 
dead horse, the language that your Honor is referring to is 
uses or threatens to use a dangerous weapon as defined in the 
statute. Uses or threatens to use a dangerous weapon. And of 
course the threat — or rather — or rather when we talk about 
7 
a dangerous weapon, a dangerous weapon is defined as an item 
capable of causing death or serious bodily injury; obviously a 
gun, knife, club, something of that nature. A facsimile or 
representation of the item. And a facsimile or representation, 
we certainly say that sticking your finger out from your 
sweatshirt or your jacket, pointing it at someone is 
representation of a weapon. And, and here is where I think we 
make it, the actor's use or apparent intended use of the item 
leads the victim to reasonably believe the item is likely to 
cause death or serious bodily injury. So that's the State of 
the law as of !89. The facsimile representation, certainly the 
finger suffices when it can't be seen. 
THE COURT: Well, I'm not sure of that. That may be 
an area where I have a question. 
MR. UPDEGROVE: And --
THE COURT: Facsimile would be a toy gun or an 
inoperable weapon or something that looks like a gun that's 
visually displayed. I'm not sure that your hand in your pocket 
or even a finger protruding is sufficient. The witnesses said 
it could have been a gun, it could have been, quote, a Tootsy 
Roll, it could have been a candy bar, it could have been a 
finger. 
MR. UPDEGROVE: True. 
THE COURT: And that none of them were certain as to 
what it was. 
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MR. UPDEGROVE: And thatfs where the second part 
comes in. I agree it was not a facsimile of a gun, it was a 
representation of a dangerous weapon. 
THE COURT: All right. 
MR. UPDEGROVE: It's a facsimile or representation. 
And when we go down, and I made some more notes from what we 
had put down in the response, and when you take a look at the 
first one, when you look now at representation and the fear 
that the representation caused, fear of death or serious bodily 
injury, and why they did what they did. I won!t go in — and 
the first one, Lisa Ovard, ITm not going to talk — she talked 
about the face wrapped in the T-shirt. The hand in the right 
jacket pocket. Said, Put the money in the bag. You have a 
hand here, his hand is in his pocket, something is pointed 
toward you protruding and you are told to put the money in the 
bag. What did she think? That's the representation of a 
dangerous weapon. "What did she think as far as death or 
danger? 
THE COURT: She thought there was a strong 
possibility that it was a gun and acted accordingly. 
MR. UPDEGROVE: And she said the exact word was fear 
for her life. 
THE COURT: Uh-huh, I recall. 
MR. UPDEGROVE: And that's Count I. 
Count II, again given the plastic bag, itfs described 
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as a Ziplock bag without a Ziplock. He said, Fill it. It's 
the same hand all the way through, right hand in the pocket. 
He looked like he had --
THE COURT: Is this the woman who said have a good 
day? 
MR. UPDEGROVE: It was pretty eyes and the whole — I 
know that we got bizarre reading. It looked like he had a gun 
in his right hand, again feared for her life. The 
representation looked like it might be a gun in his hand, she 
wasn't sure. And she feared for her life. That's Count II. 
Jennifer Forsgren in Count III, Put money in the 
bag --
THE COURT: It was the same state of mind with each 
of them. 
MR. UPDEGROVE: Right hand. Assumed he had a gun. 
Allen Cantonwine, told to put money in the bag, right 
hand in the pocket of a sweatshirt and he didn't say 
anything --
THE COURT: But none of these people, and it's not a 
point of dispute I don't think at all, none of these people 
contend that the defendant, this individual, ever said anything 
like I've got a gun and I'll shoot you or I'll blow you away. 
MR. UPDEGROVE: That's true. 
THE COURT: Or even you'11 be sorry if you don't put 
money in the bag. No reference was made to retaliatory conduct 
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even. 
MR. UPDEGROVE: But Mr. Cantonwine said if it was a 
gun, I didn't want him to shoot me. 
Paragraph number five, Ms. Valdez — now five and six 
are on the same day. 
THE COURT: Yes, Ifm aware of that. 
MR. UPDEGROVE: And he had changed his MO slightly. 
He was wearing a hooded sweatshirt with a black cap in both of 
the cases, but he didnTt have the scarf wrapped around his 
face. Ms. Valdez said, Give me the money. And referred to him 
as a baby-faced, good looking kid. She testified she was a 
little frightened and the defendant was either pretending like 
he had a gun or he did have one. And of course Ms. Cho in 
Count VI, the hooded sweatshirt, pointed his finger toward me. 
Asked for money. And Mr. Andersonfs cross-examination it is 
asked if it scared her. If he didn't threaten me I would not 
have given him $20. However, his hand was in his pocket and 
something was in there and I was scared. 
Now, my reading of the statute, my reading of the law 
is that he was using a representation and his object was to 
frighten the people into giving him money. Frighten the people 
to the point where he might have a gun, they thought he had a 
gun, he possibly had a gun. 
THE COURT: Okay. We can agree that his object was 
to frighten the people, or at least one could consider that 
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thatTs the case if they heard the testimony. But is that 
sufficient under the law? 
MR. UPDEGROVE: I say it's sufficient under the law 
for when you read it carefully and it says the representation 
and when you get down to the phrases, the phrases here on — in 
76-1-601.5 concerning dangerous weapon, the actor's use or 
apparent intended use of the item,, meaning the representation 
in this case, leads the victim to reasonably believe the item 
is likely to cause death or serious bodily injury. And if that 
were not the case, then anyone could walk in, act like they had 
a weapon, get money, walk out, and if theyTre caught, just like 
Mr. Johnson is doing, saying, no, no, no, no, I didnft have a 
weapon. The worst you can do to me, the very worst you can do 
to me is simple robbery. I didn't have a weapon, I wanted them 
to think I had a weapon. 
THE COURT: Right. What about the Candelario case? 
Letfs talk about that. Doesn't the Candelario case require 
both a representation and a verbal representation? 
MR. UPDEGROVE: Let me see the date of that case, 
your Honor. 
THE COURT: Candelario is !95, and it's a Court of 
Appeals case. Candelario is referenced in Mr. Anderson!s --
MR. UPDEGROVE: I think itfs referenced in mine too. 
Yes, page 2. 
THE COURT: And there's also State versus Harkman. 
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MR. UPDEGROVE: Facsimile refers to the physical 
likeness of a weapon. Representation refers to a picture, 
model, statement or other reproduction. Refers to a likeness, 
statement or other reproduction. 
THE COURT: Is a finger a — they're not even clear 
it's a finger — a reproduction? It could be a Tootsy Roll 
somebody said. 
MR. UPDEGROVE: It could be a Tootsy Roll. But the 
object of what Mr. Johnson was doing was — his object is to 
want them to give him money through force — through fear of 
using deadly force. 
THE COURT: Right. So you've got a clear robbery, if 
the facts are to be believed. If the witnesses have testified 
credibly, the jury could well conclude that you've got 
robberies. 
My question is do you have ag robberies, and 
obviously that's the point of the motion. 
MR. UPDEGROVE: And I believe we do through the — 
when you use the word — now Candelario — 
THE COURT: Blast you, or I'll blast you, so there's 
a verbal representation as well as a --
MR. UPDEGROVE: Which he didn't do. 
THE COURT: Well, he didn't blast anybody, but 
threatening language, a verbal representation, if you will, was 
made in that case. It seems like all the case law where they 
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found aggravated robbery, since changing the law, has required 
some kind of verbal representation. 
MR. UPDEGROVE: I donft believe that's correct as far 
as --
THE COURT: Okay. 
MR. UPDEGROVE: As you don't have to say I'm going to 
shoot you and/or I — 
THE COURT: You certainly don't have to say I'm going 
to shoot you. But to say I have a gun or something of that 
nature seems to be required beyond a finger or a possible 
finger in the pocket. 
MR. UPDEGROVE: My understanding isn't the law as 
such that a — there's a verbal threat and there's a nonverbal 
threat. Obviously in this case we have a nonverbal threat. 
THE COURT: I understand. 
MR. UPDEGROVE: He is saying to those people I have a 
gun without saying to them I have a gun. 
THE COURT: And my question is is that sufficient 
under the law? And I understand the State's position is that 
it is. If you want to say anything about Count II on the 
motion to quash. 
MR. UPDEGROVE: I would submit it. I would submit on 
the -- you read my --
THE COURT: Cursory, but it was well written and to 
the point. 
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Mr. Anderson. 
MR. ANDERSON: Your Honor, our position is that it is 
not a sufficient representation just having your hand in your 
pocket. It doesnft distinguish the case sufficiently to make 
it a first degree felony versus a second degree felony. 
THE COURT: Are you relying on Candelario for that? 
MR. ANDERSON: Yes, your Honor. And also even in the 
language of the statute where it says a facsimile or 
representation of the item. An item is described as capable of 
causing death or serious bodily injury. I think itfs talking 
something beyond one simple body part, but something like akin 
to a facsimile that is presented in such a way that would give 
the impression, more than just a hand in your pocket. 
I think that — I am relying on Candelario and also 
on Harkman, your Honor, which is again a verbal statement. And 
there hasnft been a case specifically addressing this issue in 
Utah. I mean, this may be the first one. But I think that 
there has not been a sufficient representation to separate it 
from a second degree to a first degree aggravated felony. 
THE COURT: All right. With reference to the motion 
to quash Count II, it!s denied. 
MR. ANDERSON: Okay. 
THE COURT: Count II will go to trial. 
MR. ANDERSON: Okay. 
THE COURT: I am going to find that the motion to 
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reduce the aggravated robberies to simple robberies is a motion 
that's well taken and I'm going to grant it. I may be wrong in 
my reading of Candelario and the statute, but I believe that it 
requires more than just a hand in a pocket. And that's all 
we've got. Some of these people don't even know if it was a 
finger pointing out as a gun. 
I think more is required for aggravated robbery and I 
think the case law is clear that more is required for a 
representation, at least that's my finding at this time, and 
therefore we're going to trial on four counts in the case 
ending with the numbers 176, but they're all going to be simple 
robberies versus ag robberies. And on the companion case we're 
going to trial on two counts, and again we're talking about 
simple robberies versus aggravated robberies. There was 
nothing different in terms of what was said or manifested. 
Have we set a trial date? 
MR. ANDERSON: We have not, your Honor. 
THE COURT: For either of these? We need to do that. 
I guess, Mr. Updegrove, it's up to you to decide which of these 
cases you would like to try first. Why don't we go ahead and 
pick a trial date. Obviously the defendant is incarcerated. 
Mr. Anderson, do you have any objection to you and 
the defendant approaching? 
MR. ANDERSON: No, your Honor. 
THE COURT: Mr. Updegrove, you can approach also. 
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Closer. 
MR. UPDEGROVE: Closer? 
THE COURT: All the way. 
Okay, thank you, you may all step back. 
Which case, Mr. Updegrove, would you prefer to try 
first? 
MR. UPDEGROVE: The one ending in 176, your Honor, 
the four counts. 
THE COURT: Okay. And that was my guess. Is the 
defendant being held on anything else at this juncture? 
MR. ANDERSON: He is not, your Honor. 
THE COURT: All right. So when would you like to try 
it ideally? As soon as possible? 
MR. UPDEGROVE: He!s in jail. Ifm booked up. 
MR. ANDERSON: Yes, your Honor. If you have 
something after the second week in June. If that's too soon 
for you — 
MR. UPDEGROVE: I have something on the 17 t h of 
June. 
THE COURT: You do have something or youf re clear on 
the 17th? 
MR. UPDEGROVE: No, your Honor, I have something on 
the 17 t h of June. 
THE COURT: LetT s see if we can do that. He's in 
custody and at this point hasn't waived his right to a speedy 
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trial to go beyond June, so we need to find a date, I would 
say, before the 19 of June, unless there!s some kind of 
agreement to a later date. 
MR. ANDERSON: The week of the 14 t h would be great. 
THE CLERK: We could do June 14th. 
THE COURT: How about June 14th? 
MR. ANDERSON: That would be fine with me. 
THE COURT: Mr. Updegrove? 
MR. UPDEGROVE: I wish I had brought my — 
THE CLERK: Can you call? 
THE COURT: Do you want to use the phone and call 
your secretary? 
MR. UPDEGROVE: I think I probably should. 
THE COURT: Why donft you do that. We111 go off the 
record for a moment. 
(Off-the-record discussion.) 
MR. UPDEGROVE: Your Honor — 
THE COURT: Yes, on the record. 
MR. UPDEGROVE: I need of course the findings of fact 
you have made through the --
THE COURT: Ifm going to have Mr. Anderson prepare 
findings of fact with specificity talking about the fact that 
what I started out by saying,, that everyone has agreed that 
there was no verbal representation to a crime of violence. Not 
ITm going to blow you away or you1re going to regret this or 
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ITm going to kill you. No representation to a gun or to a 
weapon at all, that there was merely essentially a bulge in the 
pocket. And some witnesses said that the bulge was protruding. 
That's as good as it gets, is my understanding. 
MR. UPDEGROVE: And if I might, your Honor, in the 
direction or exactly toward a couple of the — 
THE COURT: Well, therefs an inconsistency on that. 
I think some of the witnesses said that it seemed to be pointed 
or directed toward them, others just said that the hand was in 
the pocket and the hand in the pocket was on the counter not 
pointing toward them. I think you have both. 
And so if you would address with specificity what 
each witness said with reference to each count, that would be 
helpful. 
And also that some witnesses spoke of the fact that 
they thought it was either a gun or a finger or a Tootsy Roll 
or candy of some kind, depending upon which witness we1re 
talking of. 
MR. ANDERSON: All right, your Honor. 
THE COURT: Incidentally, and ITm making a ruling 
today and on — I may be wrong, but this is the ruling that I 
believe is equitable and fair under the law, but I am not for 
one minute making any kind of statement that a person facing 
someone with a hand in their pocket that's pointed in their 
direction may not feel as great of fear as someone who 
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questions what the object is, but has a concern, so letfs be 
perfectly clear that Ifm not condoning this conduct in any way. 
MR. UPDEGROVE: And Pat would right conclusions of 
law in the record? 
MR. ANDERSON: Certainly. 
MR. UPDEGROVE: How soon could you get that? 
MR. ANDERSON: Hopefully by Monday. 
THE COURT: Why donft we give you a week. Why don!t 
we give you until the 26 . 
MR. ANDERSON: Okay. 
THE COURT: That gives you a little bit longer. 
Now, let!s see, we talked about the 17 of June, I 
think. 
THE CLERK: June 14th. 
THE COURT: Excuse me, June 14 , I wasn't looking 
at the calendar. Do you want to call, Mr. Updegrove? 
MR. UPDEGROVE: Certainly. 
THE COURT: What about June 7 , so we have two 
dates. 
THE CLERK: That would work as well. 
THE COURT: So what about June 7 t h, Mr. Anderson? 
MR. ANDERSON: That would be fine. 
THE COURT: So you have those two dates that you can 
choose from. 
MR. UPDEGROVE: I'm going to be visiting my father in 
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San Antonio up until the 1st. 
THE COURT: Why don!t you get on the phone and see. 
(Off-the-record discussion.) 
THE COURT: Incidentally, Mr. Anderson, I!m not 
saying that there may not be circumstances under which the 
representation, nonverbal representation, is sufficient, but 
under these particular circumstances I do not find it to be 
sufficient for aggravated robbery. Ifm not saying that a hand 
in a pocket accompanied by certain gestures or whatever might 
not be sufficient under some circumstances, but this is just 
not the case. 
MR. ANDERSON: Okay. 
THE COURT: And reference the case law that applies. 
MR. ANDERSON: I certainly will. 
(Off-the-record discussion.) 
MR. UPDEGROVE: The 14 t h is a bad day. The 7 t h --
THE COURT: You1re going to have to make one of them 
work. 
MR. UPDEGROVE: Wefre trying to set a jury trial. 
THE COURT: For someone in custody. The only other 
st possibility is what about the 21 , Michelle? 
THE CLERK: That works for our calendar. 
THE COURT: You can do 7 t h, 14th, or 21 s t. 
MR. UPDEGROVE: Okay, the 21 s t. 
MR. ANDERSON: The 21 s t is fine, your Honor. 
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1 THE COURT: All right, we're back on the record. 
2 Mr. Anderson, you just said okay that will work when we spoke 
I st 
3 of the 21 of June as the trial date. Now, for the record, 
4 that is about two or three days beyond the 30 days. Does your 
5 client waive his right to a speedy trial with that date in 
6 mind? 
7 THE DEFENDANT: No problem. 
8 MR. ANDERSON: He said yes, your Honor. 
9 THE COURT: And I believe he said no problem. 
10 THE DEFENDANT: No problem. 
11 MR. ANDERSON: He said no problem. 
12 THE COURT: So noted. And he waives his right to a 
13 speedy trial on the companion case as well, which we're not 
14 setting at the present time, is that correct? 
15 MR. ANDERSON: She'll set it as soon as she possibly 
16 can after this case is resolved. 
17 THE COURT: And one thing that happens sometimes, 
18 Mr. Johnson, is that when one case is tried it results in a 
19 resolution of the other case. Some kind of plea is offered, 
20 there may be some plea bargain offered after today in any 
21 event. But we can't try both cases on the same day and we 
22 canft try both of them in 30 days unless you absolutely insist 
23 on it, and that puts your lawyer, in my opinion, at a real 
24 disadvantage. So do you waive your right to a speedy trial? 
25 THE DEFENDANT: Yes. 
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THE COURT: In other words, I have given you a date 
that's about 30 days from now. 
THE DEFENDANT: Okay. 
THE COURT: If the other case needs to be tried, 
we'll set it within 30 days of the other case. 
THE DEFENDANT: Okay. 
THE COURT: Okay? Do you waive your right with that 
in mind? 
21st? 
0830, 
THE DEFENDANT: Yes, your Honor. 
THE COURT: Yes, Mr. Updegrove. 
MR. UPDEGROVE: I'm sorry, your Honor, 8:30 on the 
THE COURT: 8:30 on the 21 s t. You missed my joke, 
MR. UPDEGROVE: 0830, your Honor. 
THE COURT: 0830, okay. And we're going to pre-try 
this on the 11 t h at 0830. 
MR. UPDEGROVE: Now — 
MR. ANDERSON: I'm writing 0830 on my paper here. 
THE COURT: Yeah, like we would think it was 8:30, 
the other 8:30 would be 1630, wouldn't it? 
MR. UPDEGROVE: What's this? 
THE COURT: No, it would be — 8:30 p.m. would be? 
MR. UPDEGROVE: 2030. 
THE COURT: 2030, okay. I still haven't quite got 
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it. 
MR. UPDEGROVE: The 404 (b) requires that I give 
notice of 404 (b). 
THE COURT: And Ifm going to find for the record that 
you have given notice of 404 (b) evidence that I believe there 
is a sufficiency here of what I would call MO factors or common 
factors that the 404 of the evidence at this point looks like 
itfs viable. 
MR. UPDEGROVE: One to the other. 
THE COURT: Right. 
MR. UPDEGROVE: Both cases. 
THE COURT: Well, I can!t say that the case with four 
counts can be used in the other case, but the four counts can 
certainly be used --
MR. UPDEGROVE: Oh, certainly, the four counts. 
THE COURT: Do you know what I'm saying? Ifm 
articulating it very poorly. You donft have an I.D. on all 
four of your counts in the case that's going to trial first, 
but you can certainly use the other counts to — or you do have 
an I.D. to bolster in terms of the other case, I don't know 
that reference to that is going to be allowed. There are not 
common elements that I recall. But as to the two counts in the 
remaining case, there does seem to be some commonality. 
MR. UPDEGROVE: And I guess, your Honor, could 
determine from my questions about the finding factors and the 
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order, I'm obviously going to call the AG and see what they 
think and if they think itfs worth -- and obviously we have 
a — we would be at all stop until they did their thing. 
THE COURT: You mean filing an appeal? 
MR. UPDEGROVE: That's harsh. 
THE COURT: Well, it doesn't bother me if you want to 
file an appeal. 
MR. UPDEGROVE: But I have to have them tell me 
whether they think that it's an appealable issue. 
THE COURT: Obviously you have the right to check 
with them and do whatever you deem to be appropriate. But I'm 
going to press forward because this defendant is incarcerated 
and has the right to a speedy trial. And frankly, on this one 
I think I'm right. Okay. 
MR. UPDEGROVE: Yes, ma'am. 
MR. ANDERSON: Okay. 
THE COURT: And you were on the phone, I don't know 
if you heard me say that I'm not making a finding that in every 
case where what we have is a hand in a pocket that that 
automatically means that it's insufficient. But on these 
facts, I find that it's insufficient in this context, for what 
it's worth. 
Okay, I think that takes care of everything. 
MR. ANDERSON: Thank you, your Honor. 
THE DEFENDANT: Thank you, your Honor. 
25 
1 THE COURT: We're in recess. 
2 (Proceedings concluded at 2:36 p.m.) 
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